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662 INDEX. 


CTION. 3) 

8. But if the transfer of paper be intended merely as a cohditional payment, or as 
acollateral security, the successful pursuit of the original debt, will depend 
on the fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lost to the party transferring it—Jb, 

9. Detinue, lies by the mortgagee, to recover possession of personal property 
mortgaged, alter the time for the redemption of the martenge, has expired. 

ins vs. pson. 
10s The acts of 1823 '29, requiring the indorsee of a paper to sue the maker there- 
of to the first Court after due, &c. do not embrace a case, where the maker 
removes beyond thé jurisdiction of the Courts of this State, and so remains 
during the period when he might be tegally sued— Woodcock vs. Campbell. 
11. In such case, it is not necessary to charge the indorser, that the party should go 
beyond the State to find the maker.—Id. 
12. Interest, under our statute. authorising its recovery by way of damages, is sub- 
stituted for damages, at Common Law.—Mc Whorter vs. Standifer. 
13. And, semble—that if in an action of debt, no damages are laid in the declaration, 
yet a recovery may be had of the interest.—Jb, 
14. It 1s not error, eet in an action of debt, or assumpsit, to recover the amount of 
any writing, (embraced in the statutes, authorising the calculation of interest 
* by way of daniages, tor the detention of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages for the detention, is 
adjudged by the Court, than is demanded in the declaration: provided it 
pears, that no more has been adjudged by way of interest, than is reco. 
verable, by law, upon the debt, as shewn to be due, and unpaid, by the re. 
15. Suit cannot be maintained against the surety of an administrator, on the ad- 
ministration bond; where it does not appear, that a judgment has been ren- 
dered regularly against the administrator as such.—Faulk vs. Judge County 
lonroe 


‘ 36. An administrator de bonis non, cannot sustain an action at Jaw, against the rep- 
resentatives of a former administrator, to recover money received by the lat- 
ter, in the course of a partial administration, and not accounted for, or paid 
over.— Chamberlain adm'r. vs. Bates adm'r. 


ALIEN. 

1. After an indictment has been found against a prisoner, and the same has been 
filed and accepted in Court, he cannot except to the personal qualifications of 
the persons, selected, summoned and sworn on the grand jury, or plead in 
bar or avoidance of that indictment, that one of the jurors who preferred it is 


4 


an alien,—Boyington vs. The State, 


AMBIGUITY. 
1 When there is no ambiguity apparent on the face of an instrument—nor any 
intimation given of a disclosure of a latent ambiguity, the refusal of an inferior 
Court, to admit parol testimony to explain such instrument, is not error.— 
vs. Ballew. 


APPEARANCE. 

1. While a mere entry or statement of the name of a case, and of the counsel pro- 
secuting and defending it, not shewn by whom made, (not being such an en- 
trv of appearance as is required by the rules of Court,) or the giving of a re- 
plevy bond, (in an action of detinue,) or the filing of a plea in abatement to 
the writ; are not, in either case, such an appearance as will waive the right 
of an objection to an abateable defect in the writ: Yet, a plea to such defect, 
to be available, must appear to -have been submitted at the proper time. in the 
proper place, and in the mode prescribed by the statute.—Nabors vs. Nabors. 


ASSIGNMENT. 

1. A and W entered into a covenant, whereby A, after acknowledging himself in- 
debted to W, assigned to him certain bonds. One T also signed the cove- 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
and also as an assignment of the bonds. Inan action by W’s executors upon 
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the covenant—Held, Ist. That the —— of W incollecting the assigned 

bands, was not in issue under the plea of “‘ covenant performed.”” 2d.:ThatT. 

was @ competent witness to shew the result of his efforts to collect the bonds. 
Aldridge vs. Warner's executors. 

2. The indorsement of a promissory note is the highest evidence of the nature of 

the agreement between the parties; and evidence of a parol agreement 

made at the time, varying the legal liability, is inadmissible.—Hightower vs. 


3. Prov of the insolvency of the maker of a note, at the the time of its assignment, 
will not excuse the assignee from the use of due diligence to collect it from 
such maker.—IJb. 

4. Where the maker of a notc, after suit brought by the assignee, offers to pay 
said assignee part of the money, and he refuses to receive it, and it cannot 
afterwards be recovered. it is negligence on the part of such assignee, and he 
must, to that extent, sustain the loss.—Jb. " : 

5. It is competent for a defendant to show by testimony, that an instrument assign- 
ed as a conditional payment or collateral security of a pre-existin de t; 
was good and available in the hands of the plaintiff, at the time of assign- 
ment and afterwards.— Trotter vs. Crockett. 

6. The holder of an instrument, (transferred as conditional payment or collateral 
security ) is not bound first to sue thereon,—or to offer to, or return the same ; 
in order to maintain an action on the original debt or consideration, intended 
to be secured by such instrument.—Jb. 

7. Where paper securities have been transferred as an absolute payment of a pre- 
exisiing debt, then noresort can be had on such debt, or its original conside- 
ration—and the party receiving the same must take his recourse on the paper 
so transferred—(unless indeed they be forged, or fraud be committed in the 
representation of their value. )—Jb. 

8. But if the transfer of paper be intended merely as a conditional payment, or as 
a collateral security, the successful pursuit of the original debt, will depend 
on the fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lost to the party transferring it-—Jb. 

9. In order to charge the assignor of a bond, (on a contract of indorsement made 
prior to the passage of the act of 1832, subjecting bonds payable in Bank, to 
the Law Merchant,) held, not necessary that demand should have been 
made at the Bank where the instrument was made payable.— Woodcock vs. 
Campbell. 

10. The acts of 1828 '29, requiring the indorsee of a paper to sue the maker there- 
of to the first Court after due, &c. do not embrace a case, where the maker 
removes beyond the jurisdiction of the Courts of this State, and so remains 
during the period when he might be legally sued.—Jb. 

11. In such case, it is not necessary tocharge the indorser, that the party should go 

beyond the State to find the maker.—Jb. 


ASSUMPSIT. . 

1. An obligation or agreement signed between two or more parties, concluding 
“ Given under our hands and seals,” and containing a seal after the’name of 
the first signer, (the other signeing immediately under it,) isa sealed instrument, 
aud assumpsit is not maintainable thereon.—Hatch vs. Crawford. 

~ 2.A and B bound themselves by a sealed agreement to abide the award of certain 
others chosen by themselves, in a controversy between them; and that what- 
ever amount was found against either should be paid in debts due to the party 

found debtor. —Held,—Horton vs. Ronalds. 

3. That where A on the balance found vgainst B commenced an original attach- 
ment, and obtained judgment by default, without a jury, as an tndebitatus as- 
sumpsit, for the amount in money, such judgment was erroneous, and that A 
had not resurted to the proper action. —Jb. 

4. Interest held recoverable on an open account, on the common counts in assum 
sit, where the defendant agreed to pay interest, and promised to give bills n 
discharge of the debt.—Moore vs. Patton, Donegan & Co. 

5. Itis not error, that in an action of debt, or assumpsit, to recover the amouut of 
any writing, (embraced in the statutes, authorising the.calculation of interest 
by way of damages, for the detention of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages for the detention, is 
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adjudged by the Court, thaii is demanded im the declaration: provided. it 
appears, that no more has been adjudged by way of interest, than is reco- 
verable, by law, upon the debt, as shewn to be due, and onpaid by the re- 
cord.—M Whorter vs. Standifer. 


ATTACHMENT. 
1. The bond, authorised by statute, on the replevy of property taken in attach- 
ment, must be-payable to the sheriff not to the plaintiff in the attachment. 
Sewall vs. Franiclin, et al. 


ATTACHMENT. 

2. But where a sheriff, having attachéd the goods of A, at the suit of B, delivered 
them to C, and VD, who did not appear to be the agents, attorneys or factors 
of the defendant in the attachment, or acting under his authority; and took 
their bond, payable to B, conditioned, for the return of the goods to the said 
sheriff, or for the payment of such judgment as might be had in the attach- 
ment cause: in debt brought upon the bend by B, held—that the bond was 
not recoverable, either as a statute, or Common Luw obligation.—Jb. 


ATTORNEY. 


fact, tobe determined by the jury.—Evans vs. Watrous. 

2. An averment in a declaration, against an attcrney for negligence, that he had 
negligently commenced a suit, and improperly dismissed it, contrary to his 
duty, &c.—held, to be a sufficient charge of gross negligence, to put the de- 
fendant, upon his plea.—Id. 


AWARD. 

1. Aand B bound themselves by a sealed agreement to abide the award of certain 
others chosen by themselves, in a controversy between them; and that what- 
ever amount was found against either should be paid in debts due to the party 

ound debtor —Held. Horton vs. Ronalds 

2. That where A on the balance found against B commenced an original attach- 
ment, and obtained judgment by default, without a jury, as in tndebitatus as- 
sumpsit, for the amount in money, such judgment was erroneous, and that A 
had not resorted to the proper action.—/Jd. 


BANK. 
1. The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabama at Montgomery, to a maker or 
indorser of a bill or note, need not be under the corporation seal.—Bank ys. 
Harrison. 
2 The summary proceeding authorised against the debtors of such Bank, though 
. ~ different from the Common Law course, is yet remedial in its character, and 
if substantially pursued will not be defeated by mere technicalities. —Jb. 


BANK N ° , 
1, Payment, in discharge of a debt, in genuine Bank Notes, if made bona fide, 
and in ignorance ot the failure of the Bank, is a valid payment; though at 
the’'time, the notes might be valueless.—Lowrey vs. Murrell. 


RON AND FEME. 
1. A deed. to a feme covert, and tne heirs of her body, implying the creation of an 
estate tail in personal property, vests in her such absolute estate, as will be 
subject to the disposal of the husbayd, and liable for his debts.—Harkins vs. 


2. Equity will give effect to the terms of a deed, conveying property to a feme co- 
vert for her exclusive use, even where no trustee is nominated, and wiil regard 
thehusband a trustee, so far as to enforce a compliance with the intentions 
of the donor. But the intention to create a trust estate for the wife must dis- 


tinetly appear.— Ib. 

3. Where 4 deal ef personal property, conveying the same to the wife, stipulated 
thatthe property was given for the joint use, behoof aud support of the usband 

and wife, and subject to their joint possession ; the Court held the deed not to 


1. An attorney at law, is only liable for gross negligence ; which is a question of 
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create aseparate and distinet estate fr the wife, in exclusion of the husband’s 
marital rights; but subject to his debts.—Jb. 


19 BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A suit cannot be legally commenced upon a promissory note, on the same day 
on which it becomes due. —Randolph vs. Cook & Ellis. 

2. The indorsement of a promissory note is the highest evidence of the nature of 


the agreenient between the parties; and evidence of a parol agreement 
3 made at the time, varying the legal liability, is inadmissible.-Hightower vs. 
Ivy. 


3. Proof of the insolvency of the maker of a note, at the time of its‘assignment, 
will not excuse the assignee from the use of due diligence to collect it from 
such maker.—Jb. 

4, Where the maker ofa note, after suit brought by the assignee, offers to pay 

said assignee part of the money, and he refuses to receive it, and it cannot 
afterwards be recovered, itis ne ‘gligence on the part of such assignee, and he 
must, to that éxtent sustain the loss.—Jb. 

5. As a general rule, an indorser of a note or bill, is incompetent in respect to his 
interest, as a witness in favor of a subsequent endorsee, to charge any part to 
the iustrument whose liability is anterior to his own’-—-Kennon vs. McRae. 

6. The acts of 1828 '29, requiring the indorsee of a paper to sue the maker there- 

| of to the first Court after due, &c. do not embrace a case, where the maker 

) removes beyond the jurisdiction of the C ourts of this State, and so remains 
during the period when he might be legally sued.— Woodéock vs. Campbell. 

7. In such case, it is not necessary toe sharge the indorser, that the party should go 

beyond the State to find the maker.—J/b. 

) 8. The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabama at Montgomery, to a maker or 
indorser of a bill or note, need not be under the corporation seal.—Bank ys. 
Harrison. 

9. Where, in an action, by the — ‘ec of a note against the maker, the declara- 
tion describad it as payable to A. B. or order, and the note was payable a- 
lone to_A. B.—held to be an eee te variance.—Harrison vs. Weaver. 





’ BOND. 

1. Sealing is an essential requisite to constitute a perfect bond, and an instrument 
purporting to be a certiorari bond, but containing no seals, is void.—Skinner 
vs. McCarty. 

2. In order to charge the assignor of a bond, (ofa contract of indorsement made 
prior to the passage of the act of 1532, subjecting bonds payable in Bank, to 
the Law Merchant,) held, not necessary that demand should have been 
made at the Bank cia re the instrument was made payable.— Woodcock vs. 
( Jamphe dl. 

3. The bond, authorised by statute, on the replevy of property t taken in attach- 
ment, must be payable to the sheriff not to the plaintiff in the attachment. 

Sewall vs. Franizlin, et al. 

4. Bonds voluntarily cxecuted to civil officers, in relation to judicial proceedings, 
though invalid as statute bonds, may, if they contain valid and sufficient con- 
sideration, be available as Common Law bonds.—Jb. 

5. But where a sheriff, having attached the goods of A, at the suit of B, delivered 
them to C, and D, who did notappear to be the agents, attorneys. or factors 
of the defendant in the attachment, or acting under his authority; and took 
their bond, payable to B, conditioned, for the return of the goods to the said 
sheriff, or for the payment of such judgment as might be had in the attach- 
ment cauge: in debt brought upon thediond by B, ‘held—that the bond was 
not recoverable, either asa statute, or Common Law obligation.—Jb. 


BRIDGES. 

1. The Legislature has thesame right to anthorise the erection of toll bridges, by 

act incorporating a company for that purpose, which it has vested in the 
Connty Courts.—Dyer vs. Tuskaloasa Brid ige Company. 
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‘ 
BRIDGES. , * 

2. The keeper of a ferry, opposite a town, ueder license from the County Court, 
keeps it subject to the public convenience ; and the erection ef & toll bridge 
near such ferry, by a Company, under charter from the Legislature, is nota 
violation of the vested rights of such ferry owner.—L. 

3. ‘The principle. that private property cannot be subjected to public use, without 
adequate compensation, does not apply to alleged losses, sustained by the 

® = owner of a ferry, (over a public water course, opposite a town, and who holds 
thesame under grant from the County Court)by reason of the @rection near 


, it of a toll bridge, under a charter, granted by the Legislature.—Jb. 
4. The Legislature, in an act incorporating a Bridge Company, having provided a 
. } mode for assessing the damages which might be sustained by the owner of 


any land, selected as a scite and asa road to and from said bridge—such 
mode is conclusive, and the proprietor of land, so appropriated, must resort to 
the means pointed out by tha statute, for compensation.—/h. 


CAUSE OF ACTION. ; ; 
1. That, suit 1s brought on a cause of action, before the same is past due, is avail- 
able in error, even after appearance and judgment by nil dicit.—NRandolph vs. 


Cook & Ellis. 


CERTIORARI BOND. 
1. Sealing is an esse®tial requisite to constitute a perfect bond, and an instrument 
purporting te be a certiorari bond, but epntaining no seals, is void.—Skinner 
vs. McCarty. 


CERTIFICATE. 

1. The certificate of a presiding Judge, to the record of another State, that the 

clerk attesting the record, was clerk at the date of his the Judge’s certigcate, 
‘ that the attestation was in proper form; held to be a sufllcient compli- 
e with the provisions of the act of Congress regulating the authentication 

of records. —Merriwether vs. Garvin. 

2. It is not essenital, that the Judge’s certificate should state, that the clerk attes- 
ting the record, was clerk, at the date of attestation.—Jb. 

3. Tne duplicate receipt of the Receiver of public monies (on an entry of public 
lands) is, before the issuance of the patent thereon,—sutlicient evidence of ti- 
tle to authorise the bona fide holder of the same, to maintain the action of 
trespass to try title. —Bullock ve, Wilson. 


CHANCERY. 

1. Where executions are issued against personal property, which has been claim- 

éa'by a third person, under the statute, and before the trial of the rights is de- 

‘s termined, other executions are issued upon the same judgment, and levied 
upon the same property—an injunction will lie to restrain proceedings on the 
latter. — Huntington vs. Bell. 

2. Where'the allegations of a bill in chancery, were, that a slave had been conveyed, 
with gn agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to, which, was not produced, nor his absence accounted for,) and there 
was ho positive testimony rebutting the implicit denial of a defeasance, by the 

7. answer; and a lapse of twenty six yeafs had ensued, without excuse for the 
delay, the Court refused to disturb té sale—Hatficid vs. Montgomery. 

3. The assignee of such person making the conveyanee, held, not to be a compe- 
tent witness, to prove the defeaggnce.—Ib. . 

4. In the case of a mortgage, as in offter deeds, in which fraud is alleged to have 
been committed, a party is not entitled ‘to an unlimtted time for the prosceu- 
tion of his rights, dfter his knowledge of the existence of those rights, and of the 

Ye fraud—but in such case, after an wnreasonable delay, the law will presume a 

pt payment or discharge of te equity.— Ib. 
‘ { 5. 1Itis a rule of practice in equity, that a bill may be dismissed, on motion, at 
t any time, for want of equity,-—Haughy vs. Strang. 
\ 6. Where Courts of Law and Equity have concurrent jurisdiction of a matter of 
defence, and a defendant elects to defend at !aw, and fails, he wil] not be per- 
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mitted afierwards to apply to chancery, unless such failure has resylted from 

unavoidable accident.—/b. 

7) The refusal, of a Common Law Judge, to grant a new trial, in a case adjudged 
before him, and where all the facts were properly cognizable, is not a good 
cause for an application to ¢ hancery.—Jb. ° 

8. Itis an inflexible rule, that chancery will not relieve against a judgment, where 
a party has been heard at law, unless he were ignorant of facts pending the. 
suit, or those facts were steh as could not have been received, as a defence 
at law.—#Thomas & Harris vs. Hearn, et al. 

9, Where facts and circumstances, available as a defence at law, have been omit- 
ted.to be relied on, or where those matters have been passed upon by a Court 
of competent authority, and no steps have been taken to,correet an erroneous 
decision of such Court, in relation to them; chancery willuot interfere.—Jb. 

10. Where two or three joint owners of a miill, were compe elled to pay a judgment 
at Jaw, on account of the joint property, the Court of Chancery, (under the 
Leo to save litigation, its jurisdiction being concurrent,) enter- 
tained a bill, and compelled the third joint owner, to coutribute his proportion 
of the said | judg ment.---Ib. 

Where a case in Chancery can be completely decided, between parties ; the 
circumstance, that an interest exists in another person, vhom the process of 
the Court can not reach, will not prevent a decree upon the merits.—Marr’s 
ex’ ix, vs. Southwick, Cannon & Warren. 

12. A suit against the representative of an estate, for the purpose of subjecting the 
assets of a deceased partner, to the payment of a judgment obtained agaiust 
the firm; is a new and distinct proceeding linsta new party; and all the 
facts mu&t be established by testunony, inthe ordinary manne r,—Id. 

13. Thus, the ju loment obtained against a firm, in such case, is notyproper evidence, 
nor can the depositions taken in the Common Law suit, be read as testimony 
agains stan executor, ina Chance ry Cause, to comp »} pi ayment oO sut of the estate” 
of the firm debt.—ZJd. 

14. Where a judgment, having been obtained at law in this State, against a firm, 
the creditor, residing abroad, fil@d a bill in Chancery against the representa- 

* tive of the estate of one of the partnei Ss, to subject the assets of the estate to 
the payment of the judgment—held, that an admission, that one of the firm 
resided in New Orle ‘aus, and was solvent, was fatal to the Chancery case ; for 
this was an admistion of ac omplxte and adequate remedy atlaw, whic +h should 
have been pursue ‘d, before resorting to equity for relie f, against the estate of 
the deceased partner.-— Wd. 

15. The refusal of a cl haacellor to dismiss a bill,for want of security for costs, is not 
a ground for reversing a decree in equity—excuses for a non-compliance 
with the letier of the siatutc, being necessarily, subject to the diseretion of 
the Court.— May and May, ex’rs, vs. Eastin. 

16. In determining between angbsolute sale and a mortgage, the Court will take 
the iniention of the parties, from a view of all the circumstances: and where 
it is evident that a prima facie absolute sale, was intended as a pledge, the 
Court will relieve against the sale, and suffer a redemption.—Id. 

17. Where A, baving slaves levied on under execution, ia favor of the Bombeckbee 
Bank, and being about to discharge the same by payment of the notes of that 
Bank, was hindered from so doing by tLe representations of B, that it wodld 
not be a good payment, but wha, onan agreement with A, paid off the execu- 
tion in the same money, and took apurchase of one of the slaves. (with a con- 
dition of redemption in three months:) the Court, on a bill filed after the expi- 
ration of three months, held the transaction a mortgage, and decreed restita- 
tion, on the payment by A, of one halfthe nominal value of the 'Tombeckbee 
Bank notes, paid by B, in discharge of the execution—Id. 

. The general rate that a mortgagor, seeking to redeem, must pay costs, does not 
apply to a case; where the mortgagee sets up an absolute title in himself.—Id. 

19. Equity will give elfect to the terms of a deed, conv eying property to a fem®co- 
vert for her-exclusive use, even where no ¢rustec is nominated, and will regard 
the husband a trustee, so far as to enforce a compliance with the intentions of 
the donor. Bat the infention to create a trast estate for the wife must distinet- 


ly appear.--Harkins, ct al. vs. Coalier, et al 
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20. Where adeed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behouf and support of the husband 
and wife, and subject to their joint possession; the Court held the deed not to ere- 
ate a separate and distinct estate for the wife, in exclusion of the husband’s 
marital rights ; but subject to his debts.—--/d. 

21. Where a commissioner, appointed by the Governor, to rent the University lauds, 

Whad collected rents which he had never reported, it was held, that a bill for 
discovery, and account, was properly cognizable an equity, and that the suit 
was well brought in the neme of the Governor—also, tat there being an evi- 
dent default in the non-payment of the money collected as rents, the Chancel- 


a lor properly decreed interest on the account.— Bullock vs. The Governor, &c. 
22 


- Bill filed to foreclose a mortgage on real estate, against several contending par- 
ties (whose rights doubtful) dismissed on grounds,—Ist. That the mortgage 
secured other property, sufficient to meetthe mortgage debt. 2d. That one 
of the defendants having died pendente lite, and his representatives being ma- 
terially interested, no steps had been taken to make them parties.— Koger ys. 


S Weakly, et al. ) 
*, 23. The decision of Chancery, upon the facts of a case, are.conclusive against all 


parties, suing ander the same facts alterwards.— McWhorter vs. Standifer. 

24. If a receiptin discharge of a right has been,executed voluntarily and with a pro- 
per understanding. aud there is no proof of fraud, mistake, or ignorance of the 
‘rights of the party executing it; the presumption in favor of its validity, must 
prevail.— Caldwell vs. Gilles and ux. 

25. Where it appeared that a receipt, charged tu have been procured fraudulently, 
wasthe motive which induced the defendant to distribute an estate to the ad- 
vantage of the complainant, and at the risk of injury to the defendant; and 
there was no proof of fraudNn procuring the receipt, the Court refused ta de- 

~.. termine the receipt void and inoperative.—Id. 

26°The answer of a defendant, to a bill, filed for the discovery of testimony in aid of 
a triaat Common Law, may be used, by the plaintiff on that trial, or not, and 
if used, any other evidence consistent with the issue, is not thereby precluded. 

. Cox, ct ux. vs. Cox. 


CHEROKEE NATION. 


1. Thé act of 1820, extending the jurisdiction of the Cireuit Court of Cotaco (now 
Morgan) County, &c. to all the tract of country belonging to the Cherokee 
Indians ; vested in the Circuit Court, the jurisdiction only, of crimes and mis- 
demeanors committed within those tracts of Indian country; and did not ex- 
tend thereto, the civil jurisdiction of Justices of the Peace, in cases of forci- 
ble entry and detainer.— Thomas vs. Adams. 

2. The act of 1832, extending the jurisdiction of the State over the Cherokee Na- 
tion, igmot entitled to a retroactive operation, so as to authorise proceedings 
for a forcible entry committed on lands in the Indian nation, prior to the pas- 
sage of that act.—1). 


COLLATERAL SECURITY. 7 


1. It is competent for a defendant to show by testimony, that an instrument assign- 
ed as a‘tonditional payment or collateral security of a pre-existing debt; 
was good and available in the hands of the plaintiff, at the time of assign- 
ment and afterwards.— Trotter vs. Crockett. 

2. The holder of an instrument, (transferred asgconditional payment or collateral 
security) is not bound first to sue thereon,—or to offer to, or return the same ; 
in order to maintain an action on the original debt or consideration, intended 
to be secured by such instrument.—Jb. 


3. Where paper securities have been triinsferred as an absolute payment of a pre-: 


exisiing debt, then n@resort can be had on such debt, or its original conside- 

ration—and the party receiving the same must take his recourse on the paper 

so transferred—(unless indeed they be forged, or fraud be committed in the 
sentation of their value. )—Jb. 

4. But if the transfer of paper be intended merely asa conditional payment, or as 
a collateral security, the successful pursuit of the original debt, will depend 
on the fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lostto the party transferring it.—Jb: ; 
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CONTRACT. 


1. Adiscontinuance against a party not served with process, who is a joint con- 
tractor, (in a contract not embraced by the act of 1818) is error.— Tindall vs. 
Collins, Survivor. 17 

9. The act of 1818, authorising a discontinuance where the writ is returned, “not 
found,” as to one or more of the defendants, does not embrace the case ofa ¥ 
co defendant to a joint contract in writing, (not under seal) for the performance 
of work and labor.—Ib. 17 

3. Executors or administrators, by virtue of their general powers as such, cannot 

make any contract in their representative character, which at law, will bind 

the estate, and authorise a judgment de bonis testatoris.—Me Eldery and Chap- 

man vs. Mc Kenzie. 33 
. If anexecutor or administrator contracts for necessary matters relating te an 

estate, he does so on his personal responsibility, and the action to recover 

thereon, must be against him individually.—--Jb. 

5. Where there is.a joint interest existing in a contract, and one of the parties dies, 
before action is commenced, such action must be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as it existed, 
and to shew the interest of the plaintiff to be as survivor, is error—Callison v. Little. 89 

6. Interest may be charged on an open account, when the contract stipulates for 
acertain period of credit; but the law does not permit rests to be made in 
such account every six or twelve months, re.stating the account at each time, 
and converting interest into principal; and no custom or agreement to that 
effect can alterthe law.—Mars extx. vs. Southwick Cannon & Warren. 351 

7. Where there is a subsisting contract in writing, between parties adequate to 

determiue their rights, and under which work has been completed, it will 

not be permitted for one of those parties, to set up a new parol agreement, 

without consideration, varying the first, and changing its terms and condi- 

tions.— Randolph vs. Perry. 376 
. Where, in an action, by the indorsce of a note against the maker, the deelara- 

tion described it as payable to A. B. or order, and the note was payable a- 

lone to A. B.—held to be an immaterial variance.—Harrison vs. Weaver. 542 

. A variance in the description of a contract, which must be construed the same, 

whether the variance exist or not, uot changing its nature; will not be re- 


garded.—Jb. 542 


— 





ze 


(ORPORATION. 


1. The books of a Corporation, are evidence against the Corporation, and between 
the members thereof, but not in their favor, ina suit brought against the bo- 


dy, by a stranger.----Mayor and Aldermen Tuskaloosa vs. Wright. 930 
2. Ex-members of a town corporation, are er necessitate, competent witnesses in a 
suit by a stranger, against the body.----Jb. 230 


COUNTY COURT. 


1. The “ County Court,” acting judicially, has no authority to take the aecknow- 
ledgement of a deed of lands: and where the acknowledgment of a deed ap- 
peared to hava been taken in open Court, and the entry thereof was transferred 
from the minutes to the back of the deed, by the clerk, it was held, that such 
acknowlecgment was void.— Munn & Griffin vs. Lewis. 24 

2. The Judge or Clerk of the County Court have authority to take such acknow- 
ledgments; but they are independent ministerial acts, which the officer be- 
fore whom made, must certify on the back of the deed.—Jb. 24 


(COURTS INFERIOR. 


1. The judgment of an inferior Court, on a matter submitted for its inspection, 

will got be reviewed, unless a bill of exceptions, making that matter part of 

the case, and bringing it to the view of the appellate Court, has been regular- 

ly taken.— Turk vs. Smith & Co. 155 
2. The Supreme Court will not review the diseretionary power of an inferior Court, 
; in granting or withholding new tria!s.— Malone & Laie vs. Eastin & Gayle. 182 
3. Where part of the term of a Court was held by one Judge, and part by another, 

held, that the latter was not precluded from considering a motion for a new 

trial, ina cause adjudged by the former.—Jh. : 182 
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COURTS, INFERIOR. 


4. The Supreme Court has no power to control the discretion of inferior Courts, 


in ulating pleadings, allowing amendments and filing additional pleas ; 
but, this must be understood to be confined to such pleas as are consistent 
with each other, and with the regular order of pleading.— Tate vs. Gilbert. 


§. That-an inferiur Court al!owed a defendant to withdrew the plea of general is- 


sue, and to substitute other pleas in bar of the action; is not error.—Jb. 


COVENANT. 
1. A and W entered into a covenant, whereby A, after acknowledging himself in- 


debted to W, assigned to him certain bonds. One T also signed the cove- 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
and also as an assignment of the bonds. Inan action by W’s executors upon 
the covenant—Held, Ist. That the negligence of W in collecting the assigned 
bonds, was not in issue under the plea of “covenant performed.” 2d. That T. 
was a competent witness to shew the result of his efforts to collect the 
bonds.— Aldridge vs. Warner's executors. 


1. The statute of 1807, restricting the charge for attendance, in any bill of costs, 


of more than two witnesses to any one fact, must be understood, to mean such 
facts as are material, and which may necessarily arise in the progress of a 
cause, either incidentally, collaterally, or directly upon the issue, and it seems, 
not to have been the intention, to disallow the attendance of witnesses to the 
successful party, where, from the course of the adversary, or the decision of 
the Court, the evidence of such wituesses (otherwise proper) has been super- 
seded, or dispensed with.—Randolph vs. Perry. 


2. The refusal of a Chaucellor to dismiss a bill, for want of security for costs, is 


nota ground for reversing a decree in equity—excuses for a non-compliance 
with the letter of the statute, being necessarily, subject to the discretion of 
the Court.—May & May, ex’rs. vs. Eastin. 


3. The general rule, that a mortgagor, seeking to redeem, must pay costs, does 


not apply to a case, where the mortgagee sets up an absolute title in him- 
self.—Ib. 


DAMAGES. 


1. In an action of trespass, asssult and battery, against several, the jury, upon ex- 


ecuting a writ of inquiry, must find-a joiut verdict against all the defendants, 
and cannot assess separate damages.—Callison et al. vs. Lemons. 


2. Although it is error, that judgment should be entered for a greater amount 


than ‘that claimed in the declaration, yet, judgment will not be reversed as to 
mere technica] divisions of the separate amounts of debt and damages, when 
the aggregate amount of such judgment, is less, than the aggregate sum laid in 
the declaration.— Boardman vs. Poland. 


3. In the action of trespass to try title, damages for the detention of the premises, 


as well as possession, are recoverable.— Avent vs. Read. 


4. Interest, under Our statute, authorising its recovery by way of damages, is sub- 


stituted for damages, at Common Law.—Mc Whorter vs. Standifer. 


5. And, semble—that if in an action of debt, no damages are laid in the declaration, 


yet a recovery inay be had of the interest.—Jb. 


6. It is not error, thatin an action of debt, or assumpsit, to recover the amouut of 


1 





any writing, (embraced in the statutes, authorising the calculation of interest 
by way of damages, for the detention of money up to the time of the rendi- 
tion of judgment) that mare interest by way of damages ‘for the detention, is 
adjudged by the Court, than is demanded in the declaration: provided. it 
appears, that no more has been adjudged by way of interest, than is reco- 
werable, by law, upon the debt, as shewn to be due, and unpaid by the re- 
cord.— Jd. 


here the record of a judgment rendered in another state, was in the following 
words, “ for the sum of two hundred and twenty dollars debt, which may be 
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discharged by the payment of one hundred and ten dollars,” &c.—Held,— 
1. That debt was a proper action for the recovery of the claim.—2. That in 
an action to recover the amount due on the judgment, it was not error to de- 
clare for the conditional sum of one hundred and ten dollars. 


Carter vs. Crews. 


2. Debt, suggesting a devastarit, is maintainable, on a judgment by default obtained 
against the representatives of an estate; either before, or after the issuance 
of a fi. fa.— Burke vs. Adkins. 

3. Semble—that if in an action of debt, no damages are laid in the declaration, yet a 
recovery may be had of the mnterest.—Mc Whorter vs. Standifer. 

A. It isnot error, that in on action of debt, or assumpsit, to recover the amount of 
any writing, (embraced in the statutes, authorising the calculation of interest 
by way of damages, for the detcntion of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages for the detention, is 
adjudged by the Court, than is demanded in the declaration: pa it 
appears, that no more has been adjudged by way of interest, than is reco- 
wee, OF law, upon the debt, as shewn to be due, and unpaid, by the re- 
cord.—Jb. 


DEEDS. 

1. The “ County Court,” acting judicially, has no authority to take the acknow- 
ledgment of a deed of lands: and wines the acknowledgment of a deed ap- 
peared to have been taken in open Court, and the entry thereof was transferred 
from the minutes to the back of the deed, by the clerk, it was held, that such 
acknowledgement was void.—Munn & Griffin vs. Lewis. 

2. The Judge or Clerk of the County Court have authority to take such acknow- 
ledgments ; but thev are independent ministerial acts, which the officer be- 
fore whom made, must certify on the back of the deed.—Jb. 


DEFEASANCE. 

1. In cases, where the absence of a subscribing witness to a deed is not account- 
ed for, secondary evidence is not admissible, to prove the existence of such 
deed, or an detesenes connected therewith.—Hatfield vs. Montgomery. 

2. Where the atostions of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to which, was not produced, nor his absence accounted for,) and there 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale.—Jb. 

3. The assignee of such person making the conveyance, held, not to be a compe- 
tent witness, to prove the defeasance.—Ib, 


DEMURRER. 

1. The omission to make profert of letters of guardianship, can only be taken ad- 
vantage of by demurrer.—Switzer vs. Guardians of H . 

2. Objection to the time of filing a plea, is waived by a demurrer thereto.—Calli- 
son vs. Lemons. 

3. Where, in a declaration, in trespass vi et armis, the time of committing the 
trespass was left blank, held, that the defect was one, cured by the statute of a- 
mendments, and not available on demurrer.— Estill vs. Shelly. 

4. Whether a defect, existing in the indorsement of a writ, is available on demur- 
rer, where a party has craved oyer, and filled that demurrer in time : or, whe- 
ther there may not be a proper case for demurrer, after a judgment by de- 
fault— Quere.— Burford vs. Cunningham, et. al. 

5. But, after a judgment by default, a party will not be permitted by demurrer, to 
evade that sale of practice, which prohibits all dilatory pleas without the con- 
sent of the adversary, after the time for filing those pleas has expired.—Jb. 

6. A plea, commencing with matter of abatement, pos pits in bar, is de- 

ective and bad, on demurrer.—Rogers & Sons vs. Smiley & Griffin. 
7. As ageneral rule, a demurrer opens the whole pleadings in acause, to the con- 
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sideration of the Court, and will be extended to the first substantial defect ex- 
isting therein; but this is always upon the supposition, that the pleadings have 
been properly filéd—in due time, and perfect order.—Ib. _ 

8. And where a plea in abatement was filed after several continuances, and after 
a demurrer had been considered, and the general issue pleaded, the Court 
refused to extend a demurrer to the plea, back to a supposed defect in the de- 
claration.— Ib. 


DEMURRER TO EVIDENCE. Sie 
1. Whether at is or not discretionary with a Court to compel a party to join in a 
demurrer to evidence— Quere. But, on demurrer to evidence, the party must 
admit the facts and conclusions which may be reasonably inferred therefrom, 
otherwise the adverse party is not bound to join in the dethurrer.—Sawyer vs. 


Fitts... 
DEPOSITIONS. _ ; 

1. In an action aguinst several copartners, on a copartnership debt, the notice au- 
x thorised by the statute of 1807, providing for taking the depositions of a wit- 
ness, about to leave the State, is good, ifonly served upon one partner.—Cor, 

et al. vs. Coz. ; ' 
2. Where a commission, to take the testimony of a non-resident witness, appeared 
~ a to have regularly issued, the Court held it not error, that the witness, being 


temporarily within the State, was examined here, and his interrogatories ta- 
ken by the commissioner.— Jb. 


DETINUE. - ; 
1. Detinue, lies by the mortgagee, to recover possession of personal property 
mortgaged, after the time for the redemption of the mortgage, has expired. 
Hopkins vs. Thompson. 


DEVASTAVIT. th 

1. Debt, suggesting a devastarit, is maintainable, on a judgment by default, obtained 
— the representatives of an estate; either before, or after the issuance 
of a fi. fa.— Burke vs. Adkins. 

2. Suit cannot be maintained against the surety of an administrator, on the ad- 
ministration bond ; where it does not appear, that a judgment has been ren- 
dered regularly against the administrator, as such.—Faulk vs. Judge of the 
County Court of Monroe. 


DISCONTINUANCE. 

1. A discontinuance against a party not served with process, who is a joint con- 
tractor, (in a contract not embraced by the act of 1818) is error.— Tindall vs. 
Collins. 

2. The act of 1818, authorising a discontinuance where the writ is returned, “ pot 

nd,” as to one or more of the defendants, does not embrace the case of a 
co-defendant to a joint contract in writing, (not under seal,) for the performance 
of work and labor.—Ib. 

3. The statute of Joefails does not cure the error of such a discontinuance—espe- 
cially if the issue below was not on the merits.—Ib. 

4. Where A and B, being sued on a note before a Justice of the Peace, A appear- 
ed, and on oath denied the execution of the instrument, and judgment was 
rendered against B, who did not appear, but who carried the case by certiora- 
ri, into the County Court: Held, that filing declaration against B alone, did 
not create a discontinuance.—Skinner vs. McCarty. 


DURESS. 

1. It is not competent for a witness to give testimony as to Whether, a parti- 
cular language used was caleulated to produce fear in the mind of one, so as to in- 
duce him to execute a paper. What that language was, must be submitted to the 
jury, from which their own inferences are to be drawn.—Johnson vs. Ballew. 


EJECTMENT. 
1. The general rule, that a defendant in ejectment may be permitted to set up an 
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outstanding title in another, and that the landlord may defend the action by 
being made a co-defendant—does not apply in an action by a purchaser at a 
sheriff’s sale, to recover possession.— Avent vs. Read. 


ERROR, AND WRIT, OF a 
1. Where there is a joint interest existing in a contract, and one of the parties dies, 
before action is commenced, such action ust be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as i existed, 
and to shew the interest of the plaintiff to be as survivor, is error.—Callison vs. 

Little. ; ; 

2. That, suit is brought on a cause of action, before the same is past due, is avail- 
able in error, even atter appearance and judgment by nil dicit.—Randolph vs. 
Cook & Ellis. 

3. A discontinuance against a party not served with process, who is a joint con- 
tractor, (in a contract not embraced by the act of 1818) is error.— Tindall vs. 
Collins, Survivor. 

4. Where, afier a judgment for defendant, on unlawful detainer, a Justice, (after 
three days consideration) granted a new trial to plaintiff, and gave a new judg- 
ment, without notice to defendant; held to be error.--—Barr vs. White. 

5. That an inferior Court allowed a defendant to withdraw the plea of general is- 
sue, and to substitute other pleas in bar of the action ; is not error.—~ Tate vs. 
Gilbert. 

6. It is definitely settled, thatthe Supreme Court will not look to the indorsement 
ofa writ, for the purpose of finding error, to reverse a judgment.-—-Boardman vs. 
Poland. 

7. Although it is error, that judgment should be entered for a greater amount 
than that claimed in the declaration, yet, judgment will not be reversed as to 
mere technical divisions of the separate amounts of debt and damages, when 
the aggregate amount of such judgmeut, is less, than the aggregate sum laid in 
the declaration.— Boardman vs. Poland. 


ESTATE. 

1. An tinexpired term of years, is a sufficient estate to support a proceeding for for- 
cible entry and detainer.—Mead vs. Daniel, ct al 

2- A deed to a feme covert, and the heirs of her body, implying the creation of an 
estate tail in personal property, vests in her such absolute estate, as will be 
subject to tne disposal of the husband, and liable for his debts. —Harkins, et al 
vs. Coalter, et al. 

3. Equity will give effect to the terms of a seed, conveying property to a feme co- 
vert for her exclusive use, even where no trustec is nominated, apd will regard 
the husband a trustee, so far a» to enforce a compliance with the intentions of 
the donor. But the iatention to create a trust estate for the wife must distinet- 
ly appear.—Id 

4. Where a deed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behoof and support of the husband 
and wife, and subject to their joint possession; the Court held the deed not to ere- 
ate a separate and distinct estate for the wife, in exclusion of the husband's 
marital rights ; bat subject to his debts.--Id. 


ESTATE TAIL. 

, 1. Adeed to a feme covert, and the heirs of her body, implying the creation of an 
estate tail in personal property, vests in her such absolute estate, as will be 
subject to the disposal] of the husband, and liable for his debts.—Harkins, et al. 
vs. Coalter, ct al. 


EVIDENCE. 
| 1. Whether t ts or not discretionary with a Court to compel a party. to join ina 
demurrer toevidence Quere. But, on demurrer to evidence, the party must 
admit the facts and conclusions which may be reasonably inferred therefrom, 
= the adverse party is not bound to joi in the demurrer.— Sayer vs 
ruts. 
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. 
EVIDENCE. 

2. It is not competent for a witness to give testimony as to Whether, a parti- 
cular language used was calculated to produce fear in the mind of one, so as to in- 
duce him to execute a paper. What that language was, must be submitted to the 

* jury, from which their own inferences are to be drawn.—Johnson vs. Ballew. 

3. In cases, where the absence of a subscribing witness to a deed is not account- 
ed for, secondary evidence is not admissible, to prove the existence of such 
deed, or any defeasance connected therewith.—Hatfeld vs. Montgomery. 

4. Where the allegations of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 

. ness to which, was not produced, nor his absence accounted for,) and there 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale.—Jb, 

5. The assignee of such person making the conveyance, held, not to be a compe- 
tent witness, to prove the defeasauce.—/b. 

6. In a proceeding before a Justice for forcible entry and detainer, the law does not 
require the justice to record and certify all the evidence, before him. It is on- 
ly necessary to record and certify such as is admitted after objection, or reject- 

. ed when otfered.-—--Mead vs. Daniel, et al. 

7. The books of a Corporation, are evidence against the Corporation, and between 
the members thereof, but not in their favor, in a suit brought against the bo- 
dy, by a stranger.----Mayor and Aldermen Tuskaloosa vs. Wright. 

8. Ex-members of a town corporation, are ev necessitate, competent witnesses In a 
suit by a stranger, against the body.-—-J0. 

9. The indorsement of a promissory note is the highest evidence of the nature of 
the agreement between the parties; and evidence of a parol agreement 
ae at the time, varying the Jegal liability, is inadmissible,-Hightower vs. 

10.A curt against the representative of an estate for the purpose of subjecting the 
assets of a deceased partner, to the payment of a judgment obtained against 
the firm ; is a new and distinct proceeding, against a new party; and all the 
facts must be established by testimony, in the ordinary manner.— Marrs ex ix 
vs. Southwick, Cannon & Warren. 

11. Thus, the judgment obtained against a firm, in such case, is not proper evi- 
dence, norcan the depositions taken in the Common Law suit, be read as 
testimony against an executor, in a Chancery cause, to compe! payment out 
of the estate, of the firm debt.—Jb. 

12. In regard to the incompetency of a witness, a distinction exists, as to an inter- 
est in the question, and an interest in the event of the suit ; and a witness will 
not be held incompetent to testify, unless it appear, that he is to gain or lose 
by the event of the suit: and any objection as to his interest in the question, 

oes to his credibility —Kennon vs. McRae. 

13. As a general rule, an indorser of a note or bill, isincompetent in respect to his 
interest, as a witness in favor of a subsequent endorsee, to charge any party to 
the instrument whose liability is anterior to his own.—Ib. 

< 14, Arelease entered on the minutes of the Court, (not signed, sealed or delivered 
to the witness, and implying a mere discharge as to the interest in the particular 
action, ) is not sufficient to authorise an incompetent witness to give testimony. 


15. The duplicate receipt of the Receiver of public monies (on an entry of public 
lands) is, before the issuance of the patent théreon, sufficient evidence of 
title to authorise the bona fide holder of the same, to maintain the action of 
trespass to try title.——-Bullock ys. Wilson. 

16 Itis competent for a defendant to show by testimony, that aninstrument assign- 
ed as a conditional payment or collateral security of a pre-existing debt; 
was good and available in the hands of the plainuff, at the time of assign- 
ment and afterwards.—- Trotter vs. Crockett. 

17. In an action against several copartners, on a copartnership debt, the notice au- 
thorised by the statute of 1807, providing for taking the depositions of a wit- 
ness, about to leave the State, is good, if only served upon one partner.—-Coz, 
et al. vs. Cox. ‘ 
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EVIDENCE. 

18. Where a commission, to take the testimony of a non-resident witness, appeared 
to have regularly issued, the Court held it, not error, that the witness, being 
temporarily within the State, was examined here, and his interrogatories ta- 
ken by the commissioner.—/b. 

19. The answer of a defendant, to a bill, filed for the discovery of testimony in aid 
of a trial at Comnton Law, may be used, by the plaintiff on that trial, or not, 
and if used. any other evidence consistent with the issue, is not thereby pre- 
cluded.----/b. 

20. In suits between a white man, and a free person of color, or of mixed blood 
within the third degree, where the amount in controversy is under twenty 
dollars, and fhe former is sworn, the latter has also a right to the advantage 
of his own oath.---- Ivey vs. Hardy. 4 7 


EXCEPTIONS, BILL OF 

1. A bill of exceptions must show aflirmatively the existence of the error, of which 
a party complains, and tne appellate Court will not presume facts which do 
not appear.-—Johnson vs. Ballew. Bhs ge 

2. The judgment of an inferior Court, on a matter submitted for its inspection, 
will not be reviewed, unless a bill of exceptions, making that matter part of 
the case, and bringing it to the view of the appellate Court, has been regular- 
ly taken.— Turk vs. Smith & Co. 

3. A notice of set-off, is no part of the record, and any errors in the proof relating 
to it, must be shewn by bill of exceptions.---Pledger vs. Glover. 


EXECUTORS AND ADMINISTRATORS, 

1. Executors or administrators, by virtue of their general powers as such, cannot 
make any contract in their representative character, which at law, will bind 
the estate, and authorise a judgment de bonis testatoris—Mc Eldery and Chap- 
man vs. McKenzie. 

2. If an executor or administrator contracts for necessary matters relating to an 

estate, he does so on his personal responsibility, and the action to recover 

thereon, must be against him individually.----Jb. 

. Semble---The effect of the act of 1206, which prohibits any action from being 
brought against an executor or administrator within six months from the time 
of proving the will or granting letters of administration---should be, to sus- 
pend for that time, the running of the statute of limitatons.----/fiudtchison versus. 
Tolls. 

4. Where, in an action brought against an executor, to recover a debt due by his 
testator, a replication to a plea of the statute of limitations only allezed that 
letters testamentary were not granted to the executor until more than two years after 
the testator’s decease---Held: That this replication was bad, and was no bar to 
the plea; because, only averring that letters testamentary were not granted 
for so long a period, left the iegal presumption uncontradicted, that letters of 
one kind or another, had been previously issued.-—Jh. 

. Where it appeared, that a demand against an estate had not been presented 
within eighteen months after the grant of letters testamentary, but, that, the 
demand had aécrued afttr-that period ; held,-—- i 

. Phat the demand was not precluded or barred under the statute of non-claim, 
as that statute docs not commence running until the claim has accrued, or the 
party has a right to sue.~-Neal vs. Cunninghams ex’rs. 

. Debt, suggesting a devasturit, is maintainable, on a judgment by default obtained 
against the representatives of an estate ; either before, or after the issuance 
ofa fi. fa.— Burke vs. Adkins. 

. A scire facias against executors or administcators, to shew cause why execu- 
tion, de bonis propris should not issue, (after a judgment by default against 
the estate,) is not allowable onthe bare return of nulla bona, to an execution 
de bonis testatoris.----Bank: vs. Hoolzs & Davis. 

9. The Orphan’s Court, in this State, has Jurisdiction in a ease of adminis- 
tration, where the truth of an inventory is contested; and may try and decide 
the p see var whether, or not, certain property belongs to the estate.----Dobhs 
vs. distributees of Cockerham. 
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EXECUTORS AND ADMINISTRATORS. 

10. [o settling a contest of this kind, the Orphans’ Court has authority.to summoft 
a jury to determine questions of fact, on which the parties interested may be 
at issue.—}. * 

11. Where, in such a case, it is decided that certain property, not embraced in the 
inventory, belongs to the estate, the Court has power to direct a division of 
such property among the distributees ; or if that cannot be done, a public sale 
of the property should be ordered, as provided for by the statute, and the pro- 
ceeds of such sale should be divided, and it is error for the Court at once to 
give judgment against the adininistrator in cash, in favor ef the distribuatees, 
lor the value of the property as assessed by the jary.—Ib. 

12. The jurisdiction extended te the County Court in cases of this character, does 
not deprive parties of their remedy by action ou the bond, or by bill in chance- 
ry.—Ib. 

13. A 8 against the representative of an estate, for the purpose of subjecting the 
assets of a deceased partner, to the payment ofa jadgment obtained against 
the firm; is a new and distinct proceeding, against a new party; and all the 
facts must be established by testimony, in the ordinary manner.—Marrs ez’ iz 
vs. Southwick, Cannon & Warren. 

14. Thus, the judgment obtained against a firm, in such case, is not proper evi- 
dence, nor can the depositions taken in the Common Law sait, be read as 
testimony against an executor, in a Chancery cause, io compel payment out 
of the estate of the firm debt.—Jb. 

15. Where a judgment, having been ubtzined at law in this State, against a firm ; 
the creditor, residing abroad fileda bill in Chancery against the representa- 
tive of the estate of one of the partners, to subject the assets of the estate to 
the payment of the judgment—held, that an admission, that one of the firm 
resided in New Orleans, and was solvent, was fatal to the Chancery case; 

for this was an admission of a complete and adequate remedy at law, which 
“should have been pursued, before resorting to equity for relief, against the 
* estate of the deceased partner.—Jb. 
16. Suit cannot be maintained against the surety of an administrator, on the ad- 
a inistration bond; where it does not appear, that a judgment has been ren- 
ered regularly against the administrator, as such.—Fawk vs. Judge of the 
County Court of Monroe. 
_{ 1%. Amadministrator de bonis non, cannot sustain an action at law, aguinst the rep- 
g resentatives of a former administrator, to recover money received by the lat- 
.» ter, in the course of a partial administration, and not accounted for, or paid 
over.—Chamberlain vs. Bates. 
18. ‘The authority of an adtinistrator, de bonis non, embraces only such of the per- 
sonalty of the first decedent, as remains unadministered, i. e. in specie, unaltered 
er unconverted by his predecessor.—Jb. 


EXECUTION. 

1. Where executions are issued against personal property, which has been claim- 

ed by-a third person, under the statute, and before the trial of the right is de- 

termined other executions are issued upon the same judgment, and levied 

upon the s::me property—an injunction will lie to resttain proceedings on the 
latter —Huntington vs. Bell. 

A scire facias against executors or administrators, to shew catse why execu- 
tion, de bonis propriis should not issue, (after a judgment by default against 
the estate,) is not allowable on the bare return of a nulla bona, to an execution 
de bonis testatoris.— Bank vs. Hook & Davis. 

3. When a sheriff sells property upon an execution, which is encumbered bya 
deed of trust, on which a sum of money is to fall due some months after the 
sale, the sheriff cannot legally adjust the trust debt, of his own authority, by 
paying the money to become due upon it, out of the proceeds of the sale.— 
Baylor vs. Scott. 

4. The plaintiff in execution---not the sheriff--is entitled tothe benefit of a trust 
deed on paying off the debt secured by it; and the trustee will be beund to 
execute thie trust.---Jb. 

. "Phe act of 1807, giving a defendant in execution a summary remedy against 2 

sheriff for failing to pay over an excess collected by him on such execution, 
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provides that such defendant shall have the same remedy that plaintiffs ia 
execution are entitled to against a sheriff, for failing te payyover money col- 
18 lected ; but that uct mast not be so construed as to extend to defendants in 
execution the remedies provided for plaintiffs in execution, by subsequent 
statutes, whereby the limitation as to the time of commencing the proceeding 
is omitted, the time of notice abridged, and the penalty increased.—Ib. 





FEME COVERT. oy 

1. A deed to st feme covert, and the heits of her body, implying the creation of an 
estate tail in personal property, vests in her such absolute estate, as will be 
subject to the disposal of the husbaud, aud liable for his debts.--Harkins et. al. 

28 vs. Coalter, et. al. 

2. Equity will give effect to the terms of a deed, eonveying property to a feme co- 
vert for her exclusive use, even where no trustee is nominated, and will regard 
the husband atrustee, so far as to enforce a compliance with the intentions 
of the donor. But the intention to create a trust estate for the wife mast dis- 

5) | tinctly appear.—-Jb. 

3. Where a deed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behoof and support of the husband 
and wife, and subject to their joint possession; the Court held the deed not to 

51 create a separate and distinct estate for the wife, an exclusion of the husbahd’s 
marital rights; but subject to his debts.—Jb. 


FERRY AND RATE OF FERRIAGE. 

; 1. One who crosses a river at a ferry in a hoat not belonging to the owner of the 
ferry, and who lands by stepping from the ferryman’s boat, is not liable in an 
action to recover the rate of ferriage, allowed by law; however he would be re- 
sponsible for the invasion of the plaintiff’s franchise. or for trespass.----Henry 

51 vs. Turner. 
2. The keeper ofa ferry, opposite a town, under license from the County Court, 
keeps ft subject to the public convenience; and the erection of a toll bridge 


near such ferry, by a Company, under charter from the Legislature, is nota 
038 violation of the vested rights of such ferry owner.—.Dyer vs. Tuskaloasa 


Bridge Company. 
3. The principle, that private property can not be subjected to public use, with- 
: out adequate compensation, does not apply to alleged losses, sustained by 
the owner of a ferry, (over a public water course, opposite a town, and who 
holds the same under grant fromthe County Court) by reason of the erection 
50 near it of a toll bridge, under a charter, granted by the Legislature.-.-Jb. 


FORCIBLE ENTRY AND DETAINER. 

1. The complaint of'a party, in a proceeding before a justice for Fercible entry 
and Detainer, need not specify the land by statutory demarkations of section, 
township, and range: any description by metes and bounds, and objects of 
notoriety in the neighborhood, is sufficient.----Mead vs. Daniel et al. 

2. Ina proceeding before a Justice for forcible entry and detainer, the Jaw does not 

51 require the justice to record and certify all the evidenge before him. It is on- 

ly necessary to record and certify such as is admitted after objection, or reject- 

ed when offered.-—--I). 

. An unexpired term of years, is a sufficient estate to support a proceeding for for- 

271 cible entry and detainer.—Jb. 

4. In proceedings before Justices of the Peace, in cases of forcible entry and detain- 
er, a party is entitled to the peremptory challenge ofa jaror, as in civil cases, 
in the Circuit or County Courts.—-Johnson & Wash vs. Christian & Goyne. 

5. Whether in a proceeding before a Justice of the Peace for forcible entry and. 

315 detainer, the Justice has the discretionary power of granting a new trial on 
merits=-Querc.----Barr vs. White 

6. Where, after a judgment for defendant, on unlawful detainer, a Justice, (after 

315 three days consideration) granted a new trial to plaintiff, and gave a new judg- 

ment, without notice to defendant ; held to be error.----ib. 
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6. The act of 1807, is to be construed with reference to laws then in existence.--Ib. 
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FRAUD. 

1. Where one falsely and fraudulently representing himself to be the agent of 
others, prosecuteda variety of legal proceedings against A and T,, and there- 
by induced them to execute their note, ag a compromise,——held-.--That 
this was the case of afraud, growing directly out of an immoral act, con- 
nected with, and depending upon it: and that a plea, alleging these facts, 
was a good and available defence to an action brought to recover the amount 
of the note.--Ayres & Ayres & Tarrant. 


FREEHOLDER. 

1. Under the act of 1807, exempting freeholders from suit out ofthe county of their 
permanent residence; it is not required, that the residence and freehold 
sheuld be in the same county.---Moore Baker vs. Coker. 

2. The words “ permanent residence” and “residence,” as used in that statute, 
are equivalent in signification.-—-Ib. 


GARNISHEE. 
1. The answer of a garnishee, that debter had placed in his possession mopey 
which he believed belonged to the United States, held not sufficient, uncon- 
troverted, to authorise a judgment.— Oliver vs. Atkinson. 


GRAND JURY. 

1. After an indictment has been found against a prisoner, and the same has been 
filed and accepted in Court, he cannot except to the personal qualifications of 
the persous, selected, summoned and sworn on the grand jury, or plead in 
bar or avoidance of that indictment, that one of the jurors who preferred it |s 
an alien. Boyington vs. The State. 


INDICTMENT. 

1. After an indictment bas been found againsta prisoner, and thesame has been 
filed and accepted in Court, he cannot except to the personal qualifications of 
the persons, selected, summoned and sworn on the grand jury, or plead in 
bar or avoidance of that indictment, that one of the jurors who preferred it is 
an alien.— Boyington vs. The State. 


INDIAN LANDS. 

1. The act of 1820, extending the jurisdiction of the Circuit Court of Cotaco (now 
Morgan) County, &c. to all the tract of country belonging to the Cherokee 
Indians; vested in the Circuit Court, the jurisdiction only, of crimes and mis- 
demeanors committed within those tracts of Indian country, and did not ex- 
tend thereto, the civil jurisdiction of Justices of the Peace, in cases of forci- 
ble entry and detainer.— Thomas +s. Adams. 

2. The act of 1832, extending the jurisdiction of the State over the Cherokee Na- 
tion, is not entitled to a retroactive operation, so as to authorise preceedings 
for a forcible entry committed on lands in the Indian nation, prior to the pas- 
sage of that act.—Jb. 


INDORSER AND INDORSEE. 

1. As a general rule, an indorser of a note or bill, is incompetent in respect to his 
interest, as a witness in favor of a subsequent endorsee, to charge any party to 
the instrument whose liability is anterior to his own.—Kennon vs. McRae. 

2. The acts of 1828 29, requiring the indorsee of a paper to sue the maker there- 
of to the first Court after due, &c. do not embrace a case, where the maker 
removes beyond the jurisdiction of the Courts of this State, and so remains 
during the period when he might be legally sued.— Woodcock vs. Campbell. 

3 In such case, it is hot necessary tocharge the indorser, that the party should go 

beyond the State to find the makér.—Jb. 

4. The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabama at Montgomery, to a maker or 
indorser of a bill ur note, need not be under the corporation seal.—--Bank vs. 
Harrison. 
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INDORSER AND INDORSEE. 
5. Where, in an action, by the indorsee of a note against the maker, the declara- 
tion described it as payable to A. B. or order, and the note was payable a- 
lone to A. B.—held to be an immaterial variance.—Harrison vs. Wearer. 


INDORSEMENT--=see also ‘* ASSIGNMENT.” 

1. he indorsement of a promissory note is the highest evidence of the nature of 
the agreement between the parties; and evidence of a parol agreement 
made at the time, varying the legal liability, is inadmissible.-Hightower vs. 
Ivy. 

2. In ain to charge the assignor of a bond, (on a contract of indorsement made 
prior to the passage of the act of 1832, subjecting bonds payable in Bank, to 
the Law Merchant,) held, not necessary that demand should have been made 


at the Bank where the instrument was made payable.-—Ioodcock vs. Campbell. 


INJUNCTION. 

1. Where executions are issued against personal property, which has been claim- 
ed by a third person, under the statute, and before the trial of the right is de- 
termined other executions are issued upon the same judgment, and levied 
upon the same property—an injunction will lie to restrain proceedings on the 
latter —Huntington vs. Bell. 


INSOLVENCY. 

1 Proof of the insolvency of the maker of a note, at the time of its asssignment, 
will not excuse the assignee from the use of due diligence to collect it from 
such maker.—Hightower vs. Ivey. : 

2. A judicial insolvency can only be established by an exhaustion of all the means 
supplied by law against the purse of a debtor: and the insolvency of a party 
will not be presumed on the bare return of nulla bona, to a ficri facias issued 
against his effects.— Trotter vs. Crockett. 


INTEREST. 

1. The rate of interest in any one of the United States, is not a matter which the 

Courts ex officio, can notice, but is a question of fact, to be ascertained by a jary. 
Richardson vs. Williams. 

. Interest may be charged on an open account, when the contract stipulates for 
acertain period of credit; but the law does not permit rests to be made m 
such account every six or twelve months, re.stating the account at each time, 
and converting interest into principal; and no custom or agreement to that 
effect can alterthe law.— Mars ex'iz. vs. Southwick Cannon & Warren. 

. Interest is recoverable on an open account for goods sold and delivered, where, 
by express stipulation, the account is to be considered as due at a particular 
day.—Moore vs. Patton, Donegan & Co. 

. Interest held recoverable on an open account, on the common counts in assump 
sit, where the defendant agreed to pay interest, and promised to give bills in 
discharge of the debt.—Jb. : 

5. Interest, under our statute, authorising its recovery by way of damages, is sub- 
stituted for damages, at Common Law.—McWhorter vs. Standifer. 

. And, semble—that if in an action of debt, no damages are laid in the declaration, 
yet arecovery may be had of the interest.—Jb. 

7. It is not error, thatin an action of debt, or assumpsit, to recover the amouut of 
any writing, (embraced in the statutes, authorising the calculation of interest 
by way of damages, for the detention of money up to the time of the rendj- 
tion of judgment) that more interest by way of damages for the detention, is 
adjudged by the Court, than is demanded in the declaration: provided, it 
appears, that no more has been adjudged by way of interest, than is reco- 
verable, by law, upon the debt, as shewn to be due, and unpaid by the re- 
cord.— Ib. 

INVENTORY. 

1. The Orphan’s Court, in’ this State, has jurisdiction in a case of adminis- 
tration, where the truth of an inventory is contested; and may try and decide 
the question, whether, or not, certain property belongs to the estate.—--Dobbs 

vs. distributees of Cockerham. . 
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" JURISDICTION. 


2. In settling a contest of this kind, the Orphans’ Court has authority to summor 

a jury to determine questions of fact, on which the parties interested may be 

at issue.— Jb. : 398 
3. Where, in such a case, it is decided that cettain property, not embraced in the 

inventory, belongs to the estate, the Court has power to direct a division of 

such property among the distributees ; or if that cannot be done, a public sale 

of the property should be ordered, as provided for by the statute, and the pro- 

ceeds of such sale should be divided, and it is error for the Court «at once to 

give judgment against the administrator in cash, in favor ef the distributees, 

for the value of the property as assessed by the jury.—Jb. 328 
4. The jurisdiction extended to the County Court in cases of this character, does 

not deprive parties of their remedy by action on the bond, or by billin chance- 

ry.—Ib. 328 


JOEFAIBS AND AMENDMENTS. 

1. Where, in a declaration, in trespass vi et armis, the time of committing the 
trespass was left blank, held, that the defect was one, cured by the statute of a- 

. mendments, and not available on demurrer.-—Estill vs. Shelley. 18% 

JOINT CONTRACT. 

1. Where there is a joint interest existing in a contract, and one of the parties dies, 
before action is commenced, such action must be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as it existed, 
and to shew the interest of the plaintiff to be as survivor, is error—Callison v. Little. 89 

2. A discontinuance againsta party not served with process, who is a joint con- 
tractor, (in a contract not embraced by the act of 1818) is error.— Tindall vs. 
Collins. 17 

3. The act of 1818, authorising a discontinuance where the writ is returned, “ pot 
found,” as to one or more of the defendants, does not embrace the case of a 
co-defendant to a joint contract in writing, (not under seal,) for the performance 
of work and labor.—Jb. M7 


JUDGMENT. 

1. Where the record of a judgment rendered in another state, was im the following 
words, ‘for the sum of two hundred and twenty dollars debt, which may be 
discharged by the payment of one hundred and ten dollars,” &c.—Held, Ist. 

That debt was a proper action for the recovery of the claim. 2d. That in an 
action to recover the amount due on the yadgment, it was noterror to declare 
for the conditional sum of one hundred and ten dollars.---Carter vs. Crews, 81 

2. It is definitely settled, that the Supreme Court will not look to the indorsement 
ofa writ, for the purpose of finding error, to reverse 2 judgment.—- Boardman vs. 
Poland. 431 

3. In an action by partners, on a partnership demand, a judgment, obtained agaiast 
one of the firm, by the defendant, is not available as an off-set— Pierce & Bald- 
win, use, &c. vs. Hickemburg. 196 

-4. Although it is error, that judgment should be entered for a greater amount 
than that claimed in the declaration, yet, judgment will not be reversed as to 
mere technical divisions of the separate amounts of debt and damages, when 
the aggregate amount of such judgment, is less, than the aggregute sum laid in 
the declaration.— Boardman vs. Poland. ged 431 


JURISDICTION. ’ 

1. A plea, to an action of trespass, assault and battery, that the assault and battery 
were committed beyond the jurisdiction of the Court, is not available.—Callison 
vs. Lemons. 145 

2. A plea, alleging that the defendants were served with process out of the county of B, 
in the Cherokee nation, held bad, without the cocker averment, that the de- 
Sendants were not residents of the county of B—as by the act of 1818, process was 
authorised to be served in Indian lands, upon any one, resident of the county, 
from which issued.—Ib. ; 145 
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JURISDICTION. 

3. The act of 1820, extending the jurisdiction of the Circuit Court of Cotaco (now 
Morgan) County, &c. to all the tract of country belonging to the Cherokee 
Indians; vested in the Circuit Court, the jarisdiction only, of crimes and mis- 
demeanors committed within those tracts of Indian country ; and did not ex- 
tend thereto, the civil jurisdietion of Justices of the Peace, in cases of forci- 
ble entry and detainer.— Thomas vs. Adams. 

4, The act of 1332, extending the jurisdiction of the State over the Cherokee Na- 
tion, is not entitled to a retroactive operation, so as to authorise proceedings 
fur a forcible entry commitied vn lands in the Endian nation, prior to the pas- 
sage of that act.—/). 


JURY AND JUROR. 

1. In an action of trespass, asssult and battery, against several, the jury, upon ex- 
ecuting a writ of inquiry, must find a joint verdict against all the defendants, 
and cannot assess separate damages.—Callison et al. vs. Lemons. 

2. The finding of a jury, in determining mutual demands between a plaintiff and 
defendant, ** that they find the plaintiff indebted to the defendant in the sum of two 
dollars and forty cents, over and above the plainti ff'z demand in this beAalf,” is good. 
Pledger vs. Glover 

3. A notice of set-off, is no part of the record, and any errors in the proof relating 
to it, must be shewn by bill of exceptions.----Jb 

4. In proceedings before Justices of the Peace, in cases of forcible entry and detain 
er, a party is entitled to the peremptory ehallenge of u juror, as in civil cases, 
inthe Circuit or County Courts.—Johnson & Wash vs. Christian & Goyne. 

5. The rate of interest in any one of the United States, is not a matter which the 
Courts ex officio, can noiice, but is a question of fact; to be ascertained by a ju- 
ry.---Richardson vs. Williams. 

6. The question. whether a transaction was intended as a mortgage or asan ab 
solute sale, is one of fact, for the determination ofa jury.---Hopking vs. Thomp- 
son. 


JUSTICES COURTS. 

1. Cases carried from Justices Courts into the Circuit or County Courts, by certi- 
orari or.appeal, are triable de nove on their merits and equity; and a payment 
made afier the rendition of a jadgment by a magistrate, is available, without 
a special plea puis darrein continsaace.— Hagen vs. Thompson. 

2. The complaint of a party, in a proceeding before a jusiice for Forcible entry 
and Detainer, need not specify the land by statutory demarkations of section, 
township, and ranga: any description by metes and bounds, and objects ef 
notoriety in the neighborhood, is s«flicient.—Mead vs. Daniel. 

3. In such proceedins, the law dues not require the Justice to record and certify 
all the evidence before him. It is only necessary to record and certify such 
asis admitted afier objection, or rejacted when offered.— Jb. 

4. An unexpired term of years, is a sufficient estate to support this proceeding --Jb. 

5. ‘Tne balance of an open account. (originally for more than fifty dlollars, bat 
reduced below that amount by credit,) is recoverable before a Justice’s Court. 

Baird vs. Nichols. 

§. In proceedings before Justices of the Peace, in cases of forcible entry and cetain- 
er, a party is entitled to the peremptory challenge of a juror, as in civil cases, 
in the Circuit or County Courts.----Johnson & Wash vs. Christian & Goyne. 

7. Whether in a procoeding before a Justice of the Peace for forcible entry and 
detainer, the Justice has the discretionary power of granting a new trial on 
merits. Quere.—Farr vs. White. 

8. Where, after a judgement for defendant, on unlawfol detainer, a Justice, (after 
three days censider qion) granted a new trial to plaintiff, and gave a new Jadg- 
ment, without notice to defendant; held to be error.-—-?6. 


LANDS, AND CONVEYANCE OF ’ 

1. The United States, in providing for the sarvey ofthe public domain, established 
the rule. that sections of !nad should be held to contain the exact qnantity re- 
turned by the Sarveyor-General; 80, that the corners of sections fixed. by such 
survey, Can not be removed. — Walters. vs. Contmans. 
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LANDS, AND CONVEYANCE OF 

- 2. In the case of sections, the government has arranged their boundaries, marked 
their lines and corners, and declared the contents ; and tue purchaser of an en- 
tire section takes all within those limits, be it more or less than the quantity re- 
turned by the surveyor: but in the purchase of a /ess quantity than a section, 
(as between the several holders of a section) the contents of such several parts 
must be determined by reference to the entire section: and the purchaser of 
a half or quarter section, is entitled to one-half or one-fourth of whatever the 
section contains. In such case the half mile posts or corners are to be placed 
equi-distant between the corners of a section; for these half mile posts are not 
definitively fixed by law, as in the case of section corners....ib. 

3. The complaint ofa party, ina proceeding before a justice for forcible entry and 
detainer, need not specify the land by statutory demarkations of section. town- 
ship, and range: any description by metes and bounds, and objects of notorie- 
ty in the neighborhood. is sufficient.... Mead v. Daniel, et al. 

3. The act of Congress of 29th May, 1830, granting pre-emmptions to settlers on 
public lands, having expressly inhibited all assignments and transfers of the 
right of pre-emption, prior to the issuance of the patent; a power, executed 
with authority to convey land entered under that act, when the patent should 
issue, was held to be but a circuitous evasion of the act of Congress, aud con- 
sequently, void, and that a title obtained under such power, was illegal and 
incperative. Semble--that the principle would not necessarily be the same, if, 
a bond, conditioned to make titles to the land, had been executed, and ratified 
by an execution of the conveyance. after the patent had issued ; the latter 
would have constituted a new contract...although the penalty of the bond it- 


self, or damages for its breach, might not have been recoverable... M’ Elyea v Hayter 18 


4. The duplicate receipt of the Receiver of public monies (on an entry of public 
lands) is; before the issuance of the patent thereon, sufficient evidence of 
title to authorise the bona fide holder of the same, to maintain the action of 
trespass to try title.— Bullock vs. Wilson. 


LANDLORD AND TENANT. 
1. The general rule, that a defendant in ejectment may be permitted to set up an 
outstanding title in ahother, and that the landlord may defend the action by 
- being made a co-defendant—does not apply in an action by a purchaser at a 
sheriff's sale, to recover possession.— Avent vs. Read. 
2. In an action of trespass, to try title, brought by the purchaser of and at a sheriff's 
sale, against the defendant in execution, to recover possession. the latter can 
shew title in another....ib. 


LEGISLATURE. 

1. The Legislature has the same right to authorise the erection of toll bridges, by 
act incorporating a company for that purpose, which it has vested in the 
County Courts.---Dyer vs. Tuscaluosa Bridge Company. 

2. The Legislature, in an aet incorporating a Bridge Company, having provided a 
mode for assessing the damages which might be sustained by tle ewner of 
any land, selected as a scite and as aroad to and from said bridge—-such 
modo is conclusive, and the proprietor of land, so appropriated, must resort 
to the means pointed out by the statute, for compensativn Jb. 

3. Semble :—The authority, under an act of the Legislature to erect a mill on such 
water course, mnst be exercised with reference to the rule, sic utere tuo, ut 

U non ledas.— Bullock vs. Wilson. 


LETTERS OF GUARDIANSHIP. 
1. If, in a suit by guardians, it is omitted in the declaration to make profert of the 
, of guardianship, such defect is cured by a verdict.—Switzer vs. Guar- 
2. The sion to make profert of letters of guardianship, can only be taken ad- 


vantage of by demurrer.—ib. 


_ LIMITATIONS, STATUTE OF 
1. Semble--The effect of the act of 1806, which prohibits any action from bemg 
ught against an executor or administrator within six months from the time 
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of proving the will or granting letters of administration---should be, to sus- 
pend for that time, the running of the statute of limitatons.----Hutchison versus. 
Tolls. 

2. Where, in an action brought against an executor, fo recover a debt due by his 
testator, a replication to a plea of the statute of limitations only alleged that 
letters testamentary were not granted to the executor until more than two years after 
the testator’s deceuse---}Jeid: That this 4 compe was bad, and was no bar to 


the plea; because, only averring that letters testamentary were not granted 
for so long a period, left the legal presumption uncontradicted, that letters of 
one kind or another, had been previously issued.-—Jb. 

3. Though the account of a plaintiff exhibit no charge against a defendant within 
six years, yet an item in the defendant’s account, within that period, takes 
the case without the statute of limitations, of six years.—Marrs ez’iz vs. 
Southwick, Cannon & Warren. 


MASTER AND SERVANT. 
1. The master of a slave, is not liable for injuries, caused by the negligent conduct 
of such slave, while not acting in his master’s employment, or under his au- 
thority. —Cavthorn vs. Deas. 


MORTGAGE. 

1. In the case of a mortgage, as in other deeds, in which fraud is alleged to have 
been committed, a party is not entitled to an unlimited time for the prosecu- 
tion of his rights, after his knoscledge of the existence of those rights, and of the 
fraud—but in such case, after an unreasonable delay, the law will presume a 
payment or discharge of the equity — Hatfield vs. Montgomery. 

2. Where the allegations of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to which, was not produced, nor his absence accounted for,) and there 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale.—Jb. 

3 In determining between an absolute sale and a mortgage, the Court, will take 
the intention of the parties, from a view of all the circumstances: and where 
it is evid@nt that a prima facie absolute sale, was intended as a pledge, the 
Coart will relieve against the sale, and suffer a redemption. —May & May, 
ex’rs, vs. Eastin. 

4. Where A, having slaves levied on under execution, in favor of the Tombeckbee 
Bank, and being about to discharge the same by payment of the nutes of that 
Bank, was hindered from so doing by tLe representations of B, thatit would 
not be a good payment, but who, on an agreement with A, paid off the execu- 
tion in the same money, and took a purchase of one of the slaves, (with a con- 
dition of redemption in three months:) the Court, on a bill filed after the expi- 
ration of three months, held the transaction a mortgage, and decreed restita- 
tion, on the payment by A, of one half the nominal value of the Tombeckbee 
Bank notes, paid by B, in discharge of the execution.—Id. 

5. The general rule, that a mortgagor, seeking to redeem, must pay costs, does 
not apply to a case, where the mortgagee sets up an absolute title in him- 
self.—Ib. 

6. Detinue, lies by the mortgagee, to recover possession of personal prope 
mortgaged, alter the time for the redemption of the mortgagee, has expired. 

Hopkins vs. Thompson. 

7. The question, whether the transaction was intended asa mortgage, or as an ab- 
solute sale, is one of fact, for the determination of a jury.—sb. 

8. Bill filed to foreclose a mortgage un real estate, against several contending pat- 
ties (whose rights doubtful) dismissed on grounds,—Ist. That the mortgage 
secured other property, sufficient to meetthe mortgage debt. 2d. That one 
of the defendants having died pendente lite, and his representatives being ma- 
terially interested, no steps had been taken to make them parties.— Koger vs. 

Weakly, et al. 


NAVIGABLE STREAM.«-see WATER COURSE. 
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NEGLIGENCE. og 
1, A and W entered into a covenant, whereby A, after acknowledging himself in- 
debted to W, assigned to him certain bonds. One T also signed the cove- 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
also as an assignment of the bonds. Inan action by W’s executors upon 
the covenant—Held, Ist. That the aay. yo of W in collecting the assigned 

° 


bonds, was not in issue under the plea of “covenant performed.’ 2d. That T. 
was a competent witness to shew the result of his efforts to collect the 
bonds.— Aldridge vs. Warner's executors. 

2. Where there is a clear and substantial cause of action, set forth in a declaration, 
although it contains irrelevant, or superfluous matter, or duplicity, yet the 
defendant shall be bound to answer it.----Evans vs. Watrous. 

3. Where the maker ofa note, after suit brought by the assignee, offers to pay 
said assignee part of the money, and he refuses to receive it, and it cannot 
afterwards be recovered, itis negligence on the part of such assignee, and he 
must, to that extent sustain the loss.— Hightower vs. Ivy. 


NEGRO OR FREE PERSON OF COLOR. 
1.In suits between a white man, and a free person of color, or of mixed blood 
within the third degree, where the amount in controversy is under twenty 
dollars, and the former is sworn, the latter has also a right to the advantage 
of his own oath.-—- Ivey vs. Hardy. 


NEW TRIAL. 

1. The refusal, of a Common Law Judge, to grant a new trial, in a case adjudged 
before him, and where al] the facts were properly cognizable, is not a good 
cause for an application to chancery. Haughy vs. Strang. 

2. The Supreme Court will not review the discretionary power of an inferior Court, 
in granting or withholding new trials.— Malone & Lake vs. Eastin & Gayle. 

3.°Where part of the term of a Court was held by one Judge, and part by another, 
held, that the latter was not precluded from considering a motion for a new 
trial, ina cause adjudged by the former.—Jb. 

4. Although the Supreme Court will not examine intothe merits of an applica- 
tion to an inferior Conrt, for a new trial; yet the competency of such Court 
to grant it, is a proper subject of revision.—-Barr vs. White. 

5. By the practice of the Courts of this State, the term of the Court is the limit 
within which the power of granting new trials is te be exercised.-—-ib. 

6. Whether in a proceeding before a Justice of the Peace for forcible entry and 
detainer, the Justice has the discretionary power of granting a new trial on 
merits-—- Quere.—-ib. 

7. Where, after a judgment for defendant, on unlawful detainer, a Justice, (after 
three days consideration) granted a new trial to plaintiff, and gave a new judg- 

‘ ‘ment, without notice to defendant ; held to be error.-—-id. , 


NON CLAIM, STATUTE OF 
1. Where it appeared, that a demand against an estate had not been presented 
within eighteen months after the grant of letters testamentary, but, that, the 
demand had accrued after that period ; held, That the demand was not preclud- 
ed or barred under the statute of non-claim, as that statute does not commence 
running until the claim has accrued, or the party has a right to sue.—-Neal vs. 


Cunningham's ex’rs. 
NOTES--see BILLS OF EXCHANGE AND PROMISSORY NOTES. 


OATH. 
1. In suits between a white man, anda free person of color, or of mixed blood 
. within the third degree, where the amount in controversy is under twenty 
dollars, and the former is sworn, the latter. has also a right to the advantage 
of his own oath.----Ivey vs. Hardy. 


OFFICERS. 


1, In actions against officers, for failure to return process at a particular day, the 


in 
18 


182 


m 











PA 


PA 


PA 








INDEX 


Courts are privileged to hear any matter of equity in excuse for the failure.---- 

And where the amount involved is under twenty dollars, such excuse may 

be shewn by the oath of the officer.----Starnes & Co. vs. Pierce. 

2. Bonds, voluntarily executed to civil officers, in relatiou to judicial proceedings 
though invalid as statute bonds, may, if they contain valid and sufficient con- 
sideraiton, be available as Common Law bonds,----Sewall vs. Franklin, et. al. 


ORPHANS’ COURT. 

» 1. The Orphan’s Court, in this State, has jurisdiction in a case of adminis- 

tration, where the truth ofan inventory is contested; and may try and decide 

the question, whether, or not, certain property belongs to the estate.---Dobbs 

‘7 et al. vs. distributees of Cockerham. 

‘ 2 In settling a contest of this kind, the Orphans’ Court has authority to summon 
a jury to detern:ine questions of fact, on which the parties interested may be 
at issue.— Ib. 

8 3. Where, in sch a case, it is decided that certain property, not embraced in the 

inventory, belongs to the estate, the Court has power to direct a division of 

such property among the distributees ; or if that cannot be done, a public sale 
of the property should be ordered, as provided for by the statute, and the pro- 
ceeds of such sale should be divided; and it is error for the Court at once to 
give judgment against the adininistrator in cash, in favor ef the distributees, 

; for the value of the property as assessed by the jury.—Jb. 

4. The jurisdiction extended to the County Court in cases of this character, does 

not deprive parties of their remedy by action on the bond, or by bill in chance- 





ry.—Ib. 
PAPER SECURITIES. } 
1 Itis competent for a defendant to show by testimony, that aninstrument assign- 
Q ed as a conditional payment or collateral security of a pre-existing debt; 


was good and available in the hands of the plaintff, at the time of assign- 
ment and afterwards.— Trotter vs. Crockett. 

2. The holder of an instrument, (transferred as conditional payment or collateral 
security) is not bours! first to sue thereon,—--or to offer to, or return the same ; 
iu order to maintain an action on the original debt or consideration, intended 
to be secured by such instrument.-—#. 

3. Where paper securities have been transferred as an absolute payment of a pre- 
existing debt, then no resort can be had on such debt, or its original conside- 
ration---and the party receiving the same must take his recourse on the paper 
so transferred—(unless indeed they be forged, or fraud be committed in the 
representation of their value. )—#b. 

4. But if the transfer of paper be intended merely as a conditional payment, or as 
a collateral security, the successful pursuit of the original debt, will depend 
on the fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lost to the party transferring it.—ib. 


PARTNERS. 

1. In an action by partners, ona partnership demand, a judgment, obtained against 
one of the firm, by the defendant, is not available as an off-set.—Pierce & 
Baldwin vs. Hickenburg. 

2. In an action against several copartners, on a copartnership debt, the notice au- 
thorised by the statute of 1807, providing for taking the depositions of a wit- 
ness, about to leave the State, is good, ifonly served upon one partner.—-Coz, 
et al. vs. Cox. 


PAYMENT. 
1. Cases carried from Justices Courts into the Circuit or County Courts, by certi- 
orari or appeal, are triable de novo on their merits and equity ; and a payment 
made after the rendition of a judgment by a magistrate, is available, withou 

a special plea puis darrein continuance.—Hagen vs. Thompson. 
2. Payment in discharge of a debt, in genuine Bank Notes, if made bona fide, 
and in ignorance of the failure of the Bank, is a valid payment; though at 
the time, the notes might be valueless.—Lowry vs. Murrell. 
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586 INDEX. 


PLEADING. 
1. Where, in an action brought against an executor, to recovera debt dae by his 
testator, a replication to a plea of the statute of limitations only alleged that 
letters testamentary were not granted to the executor until more than two years after 
te testator’s decease—Held: That this replication was bad, and was no bar to 
the plea; because, only averring that letters pen vai were not grauted 
for so long a period, left te legal presumption uncontradicted, that letters of 
one kind or another, had been previously tssued.— Hutchison vs. Tolls. 44 
2. If, in a suit by guardians, it is emitted im the declaration to make profert of the 
letters of guardianship, such defects cured by a verdict.—Switzer vs. Guar- 


dias of Hollowty. ; 88 
3. The omission to make profert of letters of guardianship, can only be taken ad- 
vantage of by demurrer.----t). 88 


4. Cases carried from Justices Courts into the Circuit or County Courts, by certj- 
orari or appeul, are triable de novo on their merits and equity; and a payment 
made sft@f the rendition of a judgment by a magistrate, is availible, without 
a special plea puis darrein continuance.—-Hagen vs. Thompson. 48 
5. Where there is a joint interest existing in a coutract, and one of the parties dies, 
before action is commenced, such action must be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as it existed, 
and to shew the interest of the plaintiff to be as survivor,is error—Callison v. Little. & 
6. A and W entered into a covenant, whereby A, after acknowledging himself in- 
debted to W, assigned to him certain bonds. One VT also signed the cove- 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
and also as an assignment of the bonds. In an action by W’s executors upon 
the covenant---Held, Ist. That the negligence of W in collecting the avsigned 
bonds, was not in issue under the plea of * ae 2d. That T. 
was a competent witness to shew the result of his efforts to cellect the bonds. 
Aldridge vs. Warner’s executors. R 
7. A plea being double, (provided it contains any one substantial defence.) is not 
a defect of substance; but is a redundancy which, whether of good or bad 


mutter, will not vitiate.—-Callison vs. Lemons. M5 
8. Objection to the time of filing a plea, is waived by a deeaurrer thereto.--- Jb. 145 
9. A plea, to an action of trespass, assault and battery, that the assault and battery 

were committed beyond the jurisdiction of the Court, is not available.—Jb. 145 


10. A,plea, alleging that the defendants were served with process out of the county of B, 
in the Cherokee nation. held bad, without the further averment, that the de- 
fendants were not residents of the county of B—as by the act of 1813. process was 
authorised to be served in Indian lands, upon any one, resident of the county, 
from which issued —Jb. MS 
11. While a'mere entry or statement of the name of a case, and of the counsel pro- 
secuting and defending it, not shewn by whom made, (not being such an en- 
try of appearance as is required by the rules of Court,) or the giving of a re- 
plevy] bond, (in an action of detinue.) or the filing of a plea in abatement to 
the writ; are not, in either case, such an appearance as will waive the right 
of an objection to an abateable defect inthe writ: Yet, a plea to such defect, 
to be available, must appear to have been submitted at the proper time, in the 
per place, and inthe mode prescribed by the statute.—Nabors vs. Nabors. 162 
12. Where, in a declaration, in trespass vi et armis, the time of committing the 
Mespass was left blank, held, that the defect was one, cured by the statute of a- 
‘“mendinents, and not available on demurrer.— Estill vs. Shelley. 185 
13: Where there isa clear and substantial cause of actign, st forth in a declaration, 
although it contains irrelevant, or superfluous matter, or daplicity, yet the 
defendant shall be bound to answer it.—Erans ys. Watrous, 205 
14. Anaverment in adectaration, against an attorney for negligence, that he had 
negligently commenced a suit, and improperly dismissed it, contrary to his 
duty, &c.—held, to be a sufficient charge of gross negligence, to put the de- 
fendant, upon his plea.—Jb. 205 
15. The Coarts are not bound, judicially to know, that, an instrument declared en, 
as made ‘‘at Virginia, to wit, in Greene county,” was executed in the State of 
Virginia---and where nothing is shewn by which to iufer that the State of 
Virginia was meant, it will be presumed that “ Virginia” was some place in 
the county, where the action was brought.---- Richardson vs. Williams. 
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PLEADING. 

16. Whether a defect, existing in the indorsciment of a writ, is avaiable ou demur- 
rer, where a party has craved oyer, and fil-d that demurrer in time: or, whe- 
ther there may not be a proper case for demurrer, after a judgment by de- 
fault.—-Quare.--—Burford vs. Cunningham. 

17. But, after a judgment by default,a party will not be permitted by demurrer, to 

evade that rule of practice, whtch prohibits all dilatory pieas without the con- 
ent of the adversary, after the time for filing those pleas has expired.---Jb. 
18. A plea, commencing with matter of abatement, and concluding in bar, is de- 


; 7 . — . age * = 
} fective and bad, on demurrer --- Rogers & Sons vs. Smiley & Grrffin. 

j 19. Asa general rule; a demurrer opens the whole pleadings in a cause, to the con- 
yi sideration of the Court, and will be extended to the first substantia] defect ex- 


isting therein; but this is always upon the supposition, that the pleadings have 

' been properly filed—in due time, and perfeet order.—J). 

20. And where a plea in abatement was filed after several continuances, and after 
a demurrer had been considered, and the general issue pleaded, the Court 
refused to extend a demurrer to the plea, back toa su sed delectin the de- 
claration.—/Jb. 

21. The Supreme Court has no power to control the di: 
in regulating pleadings, allowing amet 
but, this must be understood to be confined to such pleas as are consistent 
with each other, and with the regular order of pleading.— Tate vs. Gilbert. 

22. That an inferiur Court allowed a defendant to withdrew the plea of general is- 
sue, and to substitute other pleas in bar of the action; is not error.—Ib. 

23. A plea, puis darrcin continuance, is a waiver of all former pleas; and where 
three pleas were filed, the latter of which was one, puis darrein continuance, 
held, that the plaintiff was not bound to answer either, and ihat he properly 
demurred tothe whole. —Jb 

24. Although it is error, that judgment should be entered for a greater amount 
than that claimed in the declaration, yet, judgment wiil not be reversed as to 
mere technical divisions of the separate amounts of debt and damages, when 
the aggregate amount of such judgment, is less, than the aggregate sum Jaid in 
the declaration.—Boardman vs. Poland. 

29. Semble—that ifin an action of debt, no damages are laid inthe declaration, yet a 
recovery may be had of the interest.---Mc Whorter vs. S andifer. 

26. It is not error, that in on action of debt, or assumpsit, to recover the amcunt of 
any writing, (embraced in the statutes, authorising the.calculation, of interest 
by way of damages, for the detention of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages for the detention; is 
adjudged by the Court, than is demanded in the declaration: provided, it 
appears, that no more has been adjudged by way of interest, than is reco- 
verable, by law, upon the debt, as shewn to be due, and unpaid, by the re- 
cord—ib. 

27. Where, in an action, by the indorsee of a note against the maker, the declara- 
tion described it as payable to A. B. or order, and the note was payable a- 
lone to A. B.—held to be an immaterial variance.—Harrison vs. Wearer. 

28. A variance in the description of a contract, which must be construed the sume, 
whether the variance exist or not, nut changing its nature; will not be re- 
garded.—Ib. 
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PRACTICE. 

1. Itisa rule of practice in equity, that a bili may be dismissed, on motion, at 
any time, for want of equity.— Haugiy vs. Stranc. 

2. Although the Supreme Court will not examine into the merits of an applica- 
tion to an inferior Court, fur a new trial; yet the competency of such Court 
to grant it, is a proper subject of revision.—Barr vs. White. 

3. By the practice of the Courts of this State, the term of the Court is the limit 
within which the power of granting new trials is to be exercised. —JE. 

4. Wuether in a proceeding before a Justice of the Peace for forcible entry and 
detainer, the Justice has the discretionary power of granting a new trial on 
merits— Quere.--— Ih. 

5. Where, after a judgment for defendant, on unlawful detaimer, a Justice, (after 
three days consideration) granted a new trial to plaintiff, and gave a new jndg- 

ment, withont notice to defendant ; held to be.error.----7b. 
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PREEMPTION. 

1. Theact of Congress of 29th May, 1839, granting pre-emptions to settlers on pub- 
lic lands having expressly inhibited all assignments and transfers of the right 
of pre-emption, prior to the issuance of the patent, a power, executed with 
authority to convey lund entered ander that act, wien the patent should is- 
sue, was held to be but a circuitous evasion of the act of Congress, and con- 
sequently, void. and that a title obtained under such power, was illegal and 
inoperative.--—McElyea vs. Hayter. - 

2. Semble-—-that the principle would not necessarily be the same, if. a bond, condi- 
tioned to make titles to the land, had been executed, and ratified by an execu- 
tion of the conveyance, after the patent had issued; the latter would have constita- 
ted a new contract—although the penalty of the bond itself, or dumages for 
its breach, might not have been recoverable.——Jb. 


PROCESS. 
1 In actions against officers, for failure to re:urn process at a particelar dag, the 
Courts are privileged to hear any matter of equity in excuse for the failare— 
And where the amount involved is under twenty dollars, such excuse may 
be shewn by the oath of the officer.----Starnes & Co. vs. Pierce. 


PROFERT. 

1. ff, in a suit by guardians, it is omitted in the decleration to make profert of the 
letters of guardianship, such defect is cured by a verdict.—Switzer vs. Guar- 
dians of Holloway. 

2. The ompssion to make profert of letters of guardianship, can only be taken ad- 
vantage of by demurrer.—-id. 


PUBLIC LANDS--vide LANDS. 


RECORDS, AND AUTHENTICATION OF 

1. Wherethe record of a judgment renderéd in another state, was in the following 
words, “ forthe sum 9f two hundred and twenty dollars debt, which may be 
discharged by the paymeut of one handred and ten dollars,” &c.—Held, Ist. 
That debt was'a proper action for the recovery of the clam. 2d. That in an 
action to recover the amount due on the judgment. it was not error to declare 
for the conditional sum ef one hundredand ten dollars.---Carter vs. Crews. 

2. The ceriificate of a presiding Judge, to the record of another State, that the clerk 
attesting the record, was clerk at the date of his, the Judge’s certificate and that the 
attestation was in proper f rm; held,to be a sufficient compliance with the pro- 
visions of the act of Congress regulating the authentication of reeords.~-Merri- 
wether vs. Garvin. 

3. It is not essential, that the Judge’s certificate should state, that the clerk attesting 
the record, was clerk, at the date of atiestation.—/6. 


X RECEIPT. 

1. Tue duplicate receipt of the Receiver of public monies (on an entry of publie 
lands) is, before the i: suance of the patent thereon, suflicient evidence of title 
tu authorise the bona fide holder of the same, to maintain tle action of trespass 
to try title.--. Bullock vs. Wilson. 

Xx 2.1 2 receiptin discharge of a right has been executed voluntarily and with a pro- 

“per understanding, uud there is uowproof of frasd, mistake, or ignorance of the 

® rights of the party executing it; the presumption in favor of tts validity, must 
prevail.— Caldwell vs. Gilles and ux. 

.,. 3. Where it appeared that a receipt, charged to have been procured fraudulently, 

wasthe motive which induced the defendant to distribute an estate to the ad- 

vantage of the complainant, and at the risk of injury to the defendant; and 


; termine the receipt void and inoperative.—id. 


RECEIVER OF PUBLIC_MONIES. 
1. The duplicate receipt of the Receiver of public monies (on an entry of public 


ands) is, before the issuance of the patent thereon, sofficient evidence of 


there was iio proof of fraud in procuring the receipt, the Court refused to de- 
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title to autherise the bona fide holder of the same, to maintain the action of 
tfespass to try ttle.----Bullock vs. Wilson. 


RELEASE. 


1. A release entered on the minutes of the Court, (not signed, sealed or delivered 
tu the witness, and implymg a mere discharge as to the interest in the particular 
action, ) is not sufficient to authorise an incompetent witness to give testimony, 
—Kennon vs. McRae. . 


SALE 


. 

1. Where the allegations of a bill inchancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to which, was not produced, nor his absence accounted for,) and there 
was no posilive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale.—Hatfield vs. Montgomery. 

2 In determining between an absolute sale and a morigage, the Court, will take 
the intention of the parties, from a view of all the circumstances: and where 
it is evident that a prima facie absolute sale, was intended as a pledge, the 
Coart will relieve against the sale, and suffer a redemption. —May & May, 
exz’rs, vs. Eastin. 

3. Where A, having slaves levied on under execution, in favor of the Tombeckbee 
Bank, and being about to discharge the same by payment of the nutes of that 
Bank, was hindered from so doing by the representations of B, that it would 
not be a good payment, but who, on an agreement with A, paid off the execu- 
tion in the same money, and took a purchase of one of the slaves. (with a con- 
dition of redemption in three months:) the Court, on a bill filed after the expi- 
ration of three months, held the transaction a mortgage, and decreed restitu- 
tion, on the payment by A, of one half the nominal value of the Tombeckbee 
Bank notes, psid by B, in discharge of the execution.—Jd. 

4. The question, whether a transaction was intended as a mortgage, or as.an ab- 

solute sale, is one of fact, for the determination of a jury.—Hopkins vs. Thomp- 

son. 


SCIRE FACTAS. 

1. A scire facias against executors or administcators, to shew cause why execu- 
tion, de bonis propriis should not issue, (after a judgment by default against 
the estate,) is aot allowable onthe bare return of nulla bona, to an execution 
de bonis testatoris.— Bank vs. Hool:s &§ Davis. 


SEAL. 

* J. Sealing is an essential requisite to constitute a perfect bond, and an instrament 
purporting to be a certiorari bond, but containing no seals, is void,—-Skinner 

‘ vs. McCarty. 

2- An obligation or agreement signed between two or more parties, concluding 
** Given under‘our hands and senls,” and containing a seakafter the name of 
the first signer, (the other signing immediately under it.) is a sealed tistrument, 
and assumpsit is not maintainable thereon —Hatch vs. Crawford. 

3. The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabama at Montgomery, to a maker or 
indorser of a bill ur note, need notybe undeffthe corporation seal.—--Bankvs. 
Harrison. 


SEALED INSTRUMENT. 

1. A and B bound themselves by a sealed agreement to abide the award of certain 
others chosen by themselves, ina controversy between them; and that what 
ever amount was found against either shonid be paid in debts due to the party 
found debtor.—Held, That where A on the balance found ageimst B commenc- 
ed an original attachment, and obtained ju7gment by default, without a jary, 
as in indebitatus assumpsit, for the amount in money, saéh judgment was erre- 
neous, andthat A had not resorted to the proper action.-Horton vs. Ronalds. 
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SEALED INSTRUMENT. 
2. An obligation or agreement signed between two or more parties, concludihg 
“ Given under our bands and seals,” and containing a seal after the name of 
the first signer, (the other signing immediately under it, ) is a sealed instrument, 
and assampsit is not ma/ntainable thereon.-—-Hatch vs. Craveford. 


| SET OFF. . 
. 1. A notice of set-off, is no part @#ihe record, and any errors in the proof relating 
to it, mast be shewn by bill of exceptions.---Pledger vs. Glover. 
2. In an action b rtners, ona partnership demand, a judgment, obtained against 
one of the firm, by the defendant, is not available as an off-set.—Puterce & 
Baldwin vs. Hickenburg. ' 


SHERIFF. 

1. When 28 sheriff sells property upon an execution, which is encumbered bya 
deed of trust, on which asum of money isto fall due some months after the 
sale, the sheriff cannot legally adjust the trust debt, of his owa authority, by 
paying Se eeney to become due upon it, out of the proceeds ef the sale.—Bay- 

vs. . 

2. The plaintiff in execution—not the sheriff—is entitled ‘to the benefit of a trust 
deed on paying off the debt secured by it; and the trustee will be bound to 
execute the trust.—- I). 


3. Where a sheriff, in his return, offers an excuse for not paying over the whole of - 


the money, which is insufficient, the Court would be bound to disregardsuch 
, in a proceeding against the sheriff.—J. 

4.Ina eeding against a sheriff, his own return is not conclusive in his favor, 
either as tothe law or the facts involved.—Jb. 

5. The act of 1807, giving a defendant in execution a summary remedy against a 
sheriff for failing to pay over an excess collected by him on such execution, 
provides that such Jefondant shall have the same remedy that plaintiffs in 
execution are entitled to against a sheriff, for failing to pay over money col- 
lected ; but that act must not be so construed as to extend to defendants in 
execution the remedies provided for plaintiffs in execution, by subsequent 
statutes, whereby the limitation as to de time of commencing the proceeding 
is omitted. the time of notice abridged, and the penalty increased.—/b. 

6. The act of 1807 is to be construrd with reference to laws then in existence.—J6. 

7. The bond, authorised by statute, on the replevy of property taken in attach- 
ment, must be payable to the sheriff, not the plaintiff in the attachment.—Se- 
wall vs. Franklin et. al. ; 

8. But where a sheriff, having attached the goods of A, at the suit of B, delivered 
them to C, and D, who did not appear to be the agent, attorneys or factors 
of the defendant in the attachment, omjaecting under his authority; and took 
their bond, payable to B, conditioned, for the return of the goods to the said 
sheriff. or for the payment of such judgment as might be had in the attach- 
ment cause: indebt brought upon the bond by B, held—that the bond was 
not recoverable, either asa statute, or Common Law obligation.—Jb. 


\ SHERIFF’s RETURN. 
“~ -<. 1. Where a sheriff, in his return, offers an excuse for not paying over the wholo of 
the money, which is insufficient, the Court would be bound to disregard such 
excuse, in a proceeding against the sheriff.— Baylor vs. Scott. 
» 2. Inaproceeding against a sheriff, his own return is not conclusive in his favor, 
& either as +0 the ie or the facts involved */d. 


8 tll SALE. 
When a sheriff sells property upon an execution, which is encumbered by a 
of trust, on which a sum of money is to fall due some months after the 
, the sheriffeannot legally adjust the trust debt, of his own authority, by 
ying ther money tobecome due upon it, out of the proceeds of the sale.--Bay- 


vs. . 
2. The general rule, thata defendant in ejectment may be permitted to set up an 
outstanding title in r, and that the landlord may defend the action by 
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being made a co-defendant—does not apply in an action by a purchaser at @ 
sheriff's sale, to recover possession.— Avent vs. Read. . 480 

3. In an action of trespass, to try title, brought by the purchaser of land at a sheriff’s 

sale, against the defendant in execution, to recover possession. the latter can 

not shew title in another....ib. 480 


SLANDER. 

1. To say of a member of the Legislature, in refergee to the future dis¢harge of 
his public functions, that ‘the is a corrupt oldfery,” held, not to be actiona- 
ble per se.—Hogg vs. Dorrah. . 

2. Words, charged as slanderous, are te be construed neither in their most harsh, 
nor innocent sense ; but, in their plain and common acceptation, and accoids 
ing to their popular use, and obvious import.-—-Jb. 212 

3. The principle is well settled, that words may be actionable, if uttered against 
officers, or others in public stations of trust or profit, which would not be so, 
if spoken against common individuals.---Jb. 212 


212 





4. But, words to be actionable, if uttered against official persons, must relate to 

past conduct, implying criminality or moral turpitude, and not_to the pros- 

pect of future misconduct in office.-—Ib. 212 
5. Semde, that ifthere be any exception to this rule, itis in the case of clergymen.--Ib. 212 


SLAVE. ee es 
/ 1. The master of a slave, is not liable for injuries, caused by the negligent conduct 
of such slave, while not acting in his master’s employment, or under his au- 
thority.—Cawthorn vs. Deas 276 
SUNDAY. 


1. A writ, which appeared trom the teste thereof, to have issued on Sanday, 
held void. — Haynes vs. Sledge & Maxy. 
2. But, ruled competent for a plaintiff by replication to a plea, ‘ that a writ issued 
oa Sunday,’ to sho®v facts authorising its issaance,—Ib. 
3. Semble—that circumstances which would justify the service of process, under 
the statute of 18U3, would likewise authorise its issuance.—Ib. 
* 


g 8 & 


SUPREME COURT. , 
1. The Supreme Coart will not review the discretionary power ofan inferior Court, 
in granting or withholding new trials.—Malone & Lake vs. Eastin & Gayle. 132 
2. Although the Supreme Court will not examine into the merits of an applica- 
tion to an inferior Court, for a new trial; ‘yet the competency of such Court 
to grant it, is a proper subject of revision.----Barr vs. White. 342 
3. The Supreme Court has no power to control the discretion of inferior Courts, 
in regulating pleadings, allowing, amendments and filing additional pleas ; 
but, this must be understood to be confined to such pleas as are consistent 
with each other, and with the regular order of pleading.— Tale vs. Gilbert. 386 
4. It is definitely settled, thatthe Supreme Court will not look to the indorsement 
ofa writ, for the purpose of ffuding error, to reverse a judg ment.---Boardman vs. 
Poland. 431 
’ 
TITLE--OUTSTANDING, 
1. The general rule, that a defendant in ejectment may be permitted to set upan 
outstanding title in another, and thatthe landlord may defend the action by 
being made a co-defendant—does not apply in an action by a purchaser ata 


sheriff’s sale, to recover possession —Arent vs. Read. 480 
2. In an action of trespass, to try title, brought by the purchaser of land at @she- 
. riff’s sale, against the defendant in execution, to recover possession, the lat-. 
ter can not shew title in another.—ibd. 480 
» TORY-...Vide “SLANDER.” . 


TRESPASS, ASSAULT AND BATTERY, 
1. fn an action of trespass, asssult and battery, against seyeral, the jury, upon ex- 
ecuting a writ of inquiry, must find a joint verdiet against all the-defendants, 
and cannot assess separate damages.—Callison et al. vs. Lemons. 145 
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TRESPASS, ASSAULT AND BATTERY, . ' 
~. 9. A plea, to an action of trespass, assault and battery, that the assaultand battery 
were committed beyond the jurisdiction of the Court, is not avuilable.—Jb. 


TRESPASS TO TRY TITLE. i | 

1, Jn an action of trespass, tu try title, a verdict for plaintiff, that he recover the land 
“and one moiety of the mills,” sufficiently cestain.—Saecyer vs. Fits. 

2. The general rule, that a defendant in ejectment may be permuited to sel up an out- 
standing title in another, and that the landlord may defend the action bppeing 
made a co-defendant—dves not apply in an action by a purchaser at a eferitt’s 
sale, to recover possession.— Avent vs. Read. 

3. In an action of trespass, to try title, brought by the purchaser of land at a sherifi’s 
sale, against the defendantin execution, to recover possession, the latter can 
not shew title in another.—ib. 

4. In the action of trespass to try title, damages for the detention of the premises, 
as well as possession, are recoverable.—w 


TRUST. 

1. When asheriff sells property upon an execution, which is encumbered bya 
deed of trust, on which a sem of money isto fall dge some months alter the 
sale, the sheriff can not legally adjust the trast debt, of bis own authority, by 
a dan) rma to become due upon it, out of ihe proceeds of the sale.-Bay- 

8 


vs. , 

2. The plaintiff ia execution, not the sheriff, is entitled to the benefit of a trust deed 
on paying off the debt secured by it; and the trustee will be bound to execute 
thestrust.--2. 

3. A deed to a feme covert, and the heirs of her body, implying the creation of an 
estate tail in personal property, vests in ber such absolute estate, as will be 
subject to the disposal of the husband, and liable for his debts.--Harlans et. al. 
vs. Coalter, et. al. 

4. Equity will give effect to the terms of a deed, conveying property to a feme co- 
vert for her exclusive use, even where no trustee is nominated, and will regard 
the husband a trustee, so far as to enforce a compliance with the intentions 
of the donor. But the intention to creute a trust esmite fur the wile must dis- 
tinctly appeag,---Jb. 

5. Where a deed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behoof and support of the husband 
and wife, and subject to their joint possession ; the Court beid the deed not to 
create a separate and distinct estate for the wife, in exclusion of the husband's 
marital rights; -but subject to his debts.— Jb. 


UNITED STATES LAND SURVEYS. 
« 1. ‘The United States, in providing jor the sifvey of the public domain /established 
’ the rule, that sections of land should be held to contain the exact quantity re- 
turned by the Surveyor-General ; so, that the corners of sections fixed by such 
srvey, can notbe removed.— Walters vs. Conimans. 

2. In the case of sections, the government has arranged their boundaries, marked 
their lines and corners, and declared the contents; and tne purchaser of an en- 
tire section takes ali within those limits, be it more or less than the quantily re- 
turned by the surveyor: but in the purchase of a less quantity than a section, 
(as between the several holders of a section) the contents of such several paris 
must be determined by reference to the entire section: and the purchaser of 
a halfor quarter section, is entitled to onesbalf or one-fourth of whatever the 
section contains. In such case the half mile posts.o1 corners are to be placed 
equi-distant between the corners ofa section; for these half mile pos's are not 
definitively fixed by law, as in the case of section corners....ib. 


VARI. ; 
\ 1. re, in an action, by the indorsee of a note,against the maker, the declara- 
tion described it as payable to A. B. or order, and the note was payable a- 
lone to A. B.—held to be an immaterial variance.—Harrison vs. Weaver. 
2. A variance in the desogjption of a contract, which must be construed the same, 
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whethof the variance exist or not, not changing its nature; will not be re- 
garded.— Ib. 


VENUE. 


1. The Conrts are not bound judicially to know, that, an instrument declared on, 
as made “at Virginia. to wit, in Greene county,” was executed in the State of 
Virginia---and where nothing is shewn by which to infer that the State of 
Virginia was ineant, it will be presumed that ¢ Virginia” was some place in 
the County, where the action was brought.~--Richardson vs. Williams. 


VERDICT. : 
1. In an action of trespass, totry title, a verdict for plaintiff that he recover the land 


“and one moiety of the mills,” sufficiently certain.--;Saeyer vs. Fitts 

2. If, in a suit by guardians, it is omitted in the decleration to make profert of the 
Wtters of gnardianship, such defect is cured by a verdi@t.-—-Switzer vs. Guar- 
dians of Holloway. r 

3. In an action of trespass, assault and battery, against several, the jury, upon exe- 
cuting a writ of inquiry, must find a joint verdict against all the defendants, 
and can not assess separate damages.-- Callison vs. Lemons. 

4. The finding of a jury, in determining mutual demands between a plaintiff and 
defendant, ‘ that they find the plaintiff indebted to the defendant in the sum of two 
dollars and forty cents, over and above the pluintiffs demand in thisbehalf,” is good. 
Pledger vs. Glover 


WATER COURSE. 

1. Every water course in this State, suited to the ordinary purposes of navigation, 
whether it ebbs and flows, or not. (where the government has not expressly 
granted any part of the bed thereof, or computed iin the quantity granted.) 
isa public highway; and the owner of lands bounded by any sach navigable 
stream, Can assert nu private right of soil to the bed of the river, beyond the 
Jow water mark.---Bullock vs. Wiison. 

2. Semble :—'I'he authority, under an act of the Legislature to erect a mill on such 
water course, must be exercised with reference to the rule, sic utere tuo, ut 
alienum non ledas.— ih. 





WITNESS. 

1. Itis not competent for a witness to give testimony as to Whether, a particular lan- 
guage used was calculated to produce fear in the mind of one, so as to induce him 
t, execute a paper. What that language was, must be submitted to the jury, from 
which their own infercnces are to be drawn.—Johnson, surv. v. Ballew, adm’r. 

2. In cases, where the absence of a subscribing witness to a deed is not account- 
ed for, secondary evidence is not admissible, to prove the existence of such 
deed, or any defeasance comuected therewith. Hatfield vs. Montgomery. 

3. Where the allegations of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to which, was not produced nor his absence accounted for, ) and there 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer ; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale.—Jb. 

4. The assignee of such person making the conveyance, held, not to be a compe- 
tent witness, to prove the defeasance.—v. 

5. Ex-members of atown corporation, are ex necessitate, competent witnesses in a 
suit by a stranger, against the body.—- Mayor, dc. vs. Wright. 

6. The statute of 1807, restricting the charge for attendance, in any bill of costs, 
of more than two witnessés to. any one fact, must be understood, to mean such 
facts as are material, and which may necessarily arise in the progress of a 
cause, either incidentally, collaterally, or directly upon the issue, andit seefnsy 
not to have been the intentipn, to disaliow the attendance of witnesses to the 
successful party, where, from the course of the adversary, or the decision of 
the Coart, the evidence of such witnesses (otherwise proper) has heen super- 
seded. or dispensed with.—Randolph vs. Perry. 
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WITNESS. 
7. In regard to the incompetency of a witness, a distinction exists, as to an inter- 
est in the ion, and an interest in the event of the suit ; and a’witness will 
not be held incompetent to testify, unless it appear, that he is to gain or lose 
by the event of the suit: and any objection as to his interest in the question, 
goes to his credibility —Kennon vs. McRae. 389 
8. A release entered on the minutes of the Court, (not signed sealed or delivered 
to the witness, and implying a mere discharge as to the interest in the particular 
action, ) is not sufficient to authorise an incompetent witness to give testiineny-—ib. 389 
9. As a general rule, an indorser of a note or bill, is incompetent in respect to his 
interest, as a witness in favor of a subsequent endorsee, to charge any party to 
the instrument whose liability is anterior to bis own.—ib. 269 
10. In an action against several copartners, on a copartnership debt, the notice au- 
thorised by the statute of 1807, providing for taking the depositions of a wit- 
ness,about to leay@the State, is good, if only served upon one partner.—Coz, 
et al. vs. Cox, 
11. Where a commission, to take the testimony of a non-resident witness, appeared 
to have — issued, the Court held it not error, that the witness, being 


temporarily within the State, was examined here, and his interrogatories ta- 


ken by the commissioner.—Jb. 











